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* The application of constitutional principles of 
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EdiKratioa in enforcing .the- nondiscrimination 'provisions of Title VI 
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have arisen in the states of Alabama, Tennessee, and Virginia are 
considered., while the case law with respect to desegregation' of 
public primary, and secondary stfiools is rather well developed, case - 
law with respect to desegregation of postsecondary 'education is • 
rather sparse. The development ofr the equaL protection doctrine in 
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the geographical zone of competition of an existing predominantly 
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systems had not been fully dismantled. Federal affirmative action 
possibilities under .properly ^constructed new legislation 
authorization *( Board" of Educations. Harris and Fulliloye V. 
Klutzniqk) is also discussed*, (few) * 
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THE POSTSEGONDARY DESEGREGATION PROJECT 

Preface * 

In laTe 19^9,' the Education Policy Development Center for Desegregation t 
was asked by the Office of the Assistant Secretary for Education, U.S. 
Department ' of Health, Education, " and • We&a?««*iDHEW) to undertake 
comprehensive overview of the factors that might affect the^tderal role in the t 
desegregation 'of postsecondary institutions, This study, in turn, would provide 
the basis for inquiry related to the ef f icky of different policy options available 
to the federal government. This charge was renewed and further developed by 9 
the Office of the Assistant Secretary for Planning and Budget int the U.§. 
Department of . Education when the major education activities of DHEW werev 
given cabinet status. " , • s - 

This effdrt has resulted jn a series of related, studies which we call- the - ^ 
Postsecondary Desegregation Project (PDP). The PDP, which appears to be the 1 
first attempt to address in a comprehensive way a broad range' of questions 
affecting postsecondary education, has several components of which this report 
is one. These components include: • • . \ 



Report I: The Status - of Desegregation* arid Minority Enrollment , in 
Postsecondary Education— Mark A. Smylie ; 

Report lb Legal Issuesjn the Desegregation of Postsecondafy Education— 
. James F. Blumstein . * •? 

Report HI: Federal Operating Programs Related to Desegregation of 
Postsecondary Education— Mark A.,Smylie . / » • 

■> • ..,>*.*• 

-Report* IV: Goals'for the Desegregation of Postsecondar$ Education and 
v ' Barriers to their Attainment— Willis D. > tfaWley, • John B.. 

Williams, and William T. Trent . 

Report V: Desegregation- and Traditionally Black Instittftions^ohn B. 
Williams , * • 



Report -VI: The Effects of Postse'condary Desegregation on Students: 
Findings from the National Longitudinal Study of the Class of 
1972— William T. Trent * 



» 



• Report. VII: A Preliminary Study of the Efficacy of the Adams Guideline in 
Promoting the Desegregation of Post&econdary Institutions-r 

..JohnB-. Williams it 

i 

ReportVIIfc Options for Federal Policy Related to the* Desegregation 
r^^^T~' of Postsecpndary Education- Willis D. Hawley and John B. 
" • Williams. - f 

> • • J ... . 

6everal,persohs have' contributed to tluVstudy. The principal investigators 
are Willis D. Hawley, John B.- Williams, William U-Trent, Ma|k A. Smylie, and 
James F. Biiimstein. Anhe Bordecs-Patterson coordi^tea portions of ^this^ 
project during its first year. X % i 



' ' ■ . \ - . 

• > • , •• • . 

. — . — , — , .. . 

* / ' LEGAL ISSUES IN THE DESE<£REGATION • • 

OF POSTSECONDARY* EDUCATION '' * 

*• ' Table of Contents • 

• ,* \ \ . . \ 

~ '\ * ' . \ ' " •' , x PAGE 

J. ; ■ * . ■ • « _ ; 

Introduction 

• • i ••••»•?••••••••••••••••••• • i 

Overview: The Evolution of Legal Doctrine in ' ' 

School Desegregation Cases . . . .' o 

* • *.* v* 

. Desegregation in Postseeondary Education* 

.The Equal Protection Cases ;."....*.* 19 

n .. The Federal ( Role in the Desegregation of \ ' ' 
"~ 9 . Postsecondary Education: Title VI * f^\ m 30 

; • Title Vi and I the Equal ProteStion-Clause 
.. ' of the Fourteenth Amendment : 32 

. " . Federal Enforcement of Title VI in 

„ 'PosjtsBcondary Education". , .' .„ ; . 41 

£ • * Taking-Stock . 48 

% — « 

' . v Current Legal and Constitutional Duties Imposed . . -. 

on the Department of Education . . ....... i 48 

, - , Restrictions on Discretion in-Enforcine ' . ' • 

- « • Title VI si 

• » - ' ' * j • • ~- x 

/' • Areasvbf iAdministrative Discretion in , * 

' , 'Enforcing Title VI ti 53 

■ - * * v - "Previously^egregatep systems .. .' 57 

W ' ' Systems nokprevipusly segregated, .' ' 

J ' '1 £by statute 68 

.< » ' Federal Affirmative Action Possibilities ' * 

Under Properly Construed New Legislation 

Authorization . ...... • 74* 

* ; ' ' ' . \ • * ".**" 

- Board o'fEducatibn v. Harris 74 ■ 

* ' V . ** ' Fullilove v. Klutznlck ..' 76 

ii V N ? tes .VI .„<:........ 82 

References.*..,.,,-..-..-.* i.. <;..?.. ; * 85^ 



LEGAL ISSUES IN THE DESEGREGATION 
OF POSTSECONPARY EDUCATION 

Jamtes F. Blumstein 
• t < * ' ^ 

Introduction 



i 



Two central questions serve as the analytical focus of this paper.. The first 

issue concerns the application • of constitutional principles of desegregation, 

* * • • « 

..derived from* the context ot primary and secondary education, to the' 
postsecondary education setting.' The second inquiry examines the role'of the. 
Department of Education in enforcing the nondiscrimination provisions of Title 
VI of the 1964 Civil Rights Act. ' * / 

In order to understand the constitutional issues of postsecondary 

^ ' c 

desegregation, it is necessary to explore the constitutional principles >that have 
emerged. in the primary and secondary education cases. Accordingly, the initial 
section of the paper analyzes the major Supreme Court desegregation decisions, 
identifying the controlling principles of liability in non-southern contexts ancll 
developing a rationale to explain the Court's approach to the problem of 
uemedying the effects of governmentally impeded segregation. The next section 
considers the postsecondary desegregation cases that have arisen ior tfeft^ates of 
Alabama, Tennessee, and Virginia. The concluding sefcticp^ofthe first portion of 
the paper examines the federal rol the desegregation of postsecondary 

education under Title VI. The last portion of the paper* the;* attempts to 

i '• • • - > * 

synthesize and apply the analysis presented in the first part. 



Overviews Th e Evolution of. Legal Doctrin e • ^ 
-in-School D esegreg ation-f:»sp<:' 

The landmark school desegregation decision of Brown v. Board of Education 
, (Brownj) held invalid governmentally-imposed racial segregation in primary and 
' secondary education' (1954). Recognizing that providing public education is a 
-most important function of state and local governments.lhtdourt discarded the 
notion that equality in public educati6n could ever be achieved in a "separate but 
• <qual- system. In public education, separate was ■ inherently unequal and 
gov,ernmentaJly.mandated racial Jpprstion constituted a violation of the Equal 
Protection Clause of. the Fourteenth Amendment to the United States 
— - constitution. ' v * * 



:.ebjc 



A. 

.The substantive rule of constitutional law announced in Brown I was ' 
relatively straightforward in the context of schooUystems expressly, segregated 
by state .statutory or constitutional provisions. In rapid succession, the Court • 
issued a series of per curiam decisions uTwhich, without further explanation, the • 
nondiscrimination rule of Brown I was. applied to other contexts, including higher 
education. 1 tf 1964, the nondiscrimination principle was- adopted by Congress as. 
a-nofm governing disbursement of federal fund*,! TiUe.Vlof the Civil Rights Act 
o/ 1964 outlawed racial discrimination in 'any program or .activity receiving 
federal financial assistance. The. statutory provision added the .power of the 
-federal purse as a means ofihdffeiii *compUance-with the basie<nondiscriminatic^ 
priciple; if a federal beneficiary discriminated on the basis of race, it faced a 
cutoff of federal funds. ' 

- .-8 



* 



■ > 

\ ' 

While the articulation, application, acceptance, ^^legislative adoption of 



\vr, 



the substantive nondiscrimination rule all occurred wiwBiki decade of Brown I , 
implementation of the constitutional mandate was much' moife 'uncertain. The 
Court, in Brown I ordered ^argument on the issue of remedy— i.e., how the 
decision in Brown J was to be fmp\e"mented^- In the 1955 Brown v. Board of 

Education . (Brown II ) decision, -the Court imposed a duty on local school boards, 

' " ' " \ * *' 

» with judicial oversight*, to dismantle the governmentally-created dual school 

system. *To suggest a bit of discretion as to timing, thebourt adopted the phrase 

"all deliberate speed" -which, as it turns out, invited "delay and resistance rather 

than the orderliness, flexibility, end compromise it w#s designed to achieve. ' 

Implementation of the Brown I mandate posed, no real problem, ironically, 

,. m ' \ 

in areas oiitside of public education, . For example, formerly segregated public 

• *H \ 

, parks had to be opened up and operated on a raciaByr^utrai basis. {Evans v. 

Newton , (1966)). Systems of racially identifiable public restro^ms and water 

*~ • , y 

# foun tains had to be eliminated (Mayor and City Council V. ^Dawson, 1955), and 

ra^ally^seg^gated^UD^ic-^ swimi^ng^po^-^ere-^rfered- operated on a 

nondiscriminatory ba'sis, if operated at all/ (Palmer v.* fhompsoh, 1971). 

Dismantling dual systems was simny a matter of breaking dowQ the racial 

barriers that had been erected by governmental action. The courts did not stop 

to inquire whether integration % had followed from the desegregation ordered, in 

compliance with the nondiscrimination principle of Brown I . No Constitutional 

issue. emerged if,' for example, a formerly black public golf course continued to 

^ttract primarily or exclusively black players, while 'the formerly white public 

^lolf courife continued to attract a white clientele. Provided that'the formal 

racial barriers were eliminated, the nondiscrimination mandate of BroWn I , was 

satisfied. - 



( • r^Thif remedy problem in public education was not $o simple. In the 



immediate aftermatlvof Brown n the Court refrdinea from articulating remedial 

\ ■ * ' \ 

standards, and interceded only where its authority was directly threatened, as in 

Cooper v t Aaron (1958). Over tim& however, it became clear \thai. southern 

school boards .and political officials were resisting rather' than accommodating . 

the desegregation. proce^. At the sam£t time, there developed a pervasive view , 

that integration fn the classroom, per *e, had a beneficial effetft on black 

children, was not harmful educationally or socially for white children, and would 

* * v \ 

} help offset years of officially fostered raciaAisolation and stereotyping, Inlhe 

* \ ; \ * 

school context much attention came to b\ focused on "results," i.e., the 

4 

^ effefttlveness of desegregation decrees in dismantling dual systems although the \ 

, \ ^ 

precise meaning of "results" was only ambiguously articulated. 

V \ 

Concern with the effects of desegregation ordfers inevitably led to scrutiny- 

•of* racial ratios as evidence of the impact of cour^oftiered desegregation. 

Whereas few seemed to care irtuch aboqt the actual [impact of desegregation 

• orders on golfing or swimming, a strong civil rights constituency worried about 

the ongoing racial identity*of previously segregated schools. The Court in Brown 

•j H had assigned primary responsibility t£ loeal^of jipifi^V for dismantling the 

, "segregated /School # system. Desegregation advocates argued that „an ^n 

admissons policy was an inadequate official response. Such a policy thrust ^he 

tmrden of desegregation on pupils and their parents who faeecj nearly 
. » ) 

^ insurmountable political, economic and social pressures not to disturb dual 

system* that were emotionally and sometime* violently defended by both public 

officials and private "traditionalists." 

The crucial post -Brown II remedies /case, Green v. County School Board , 

was decided by the Supreme Court in 1968. Up until that time, the ^rbwn IT 
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mandate that there.be "a transition to a racially nondiscriminatory school / 

- t * • 

system," had been taken to require -only a policy of * nondiscriminatory admission. 

In Green the Court rejected a freedom-o'f-choice plan on the ground that it had- 

not been effective. When the suit was filed, a black student had never attended 

, the one white school in the county and a white student had never attended the 

m ' ■ ' \ 

• one black school in the county. After three years of this plan, no white attended " 

the county's ^one black school and only 15% of the blacks in the' system attended 

the white school* It was obvious that racially identifiable schools persisted, and, 

where they did, the policy^pf open admissions was insufficient to satisfy the 

school board's Brown II responsibility: The' Court in .Green held ihat school / 

boards operating previously segregated, systems' were "clearly charged with the 

affirmative duty to take whatever steps might be necessary to convert to a 

unitary system in which racial discrimination would be eliminated root and ' 

branch" (pp. 437-438). The rtieasure of success of a desegregation plan was its 

effectiveness. The board's obligation was to adopt a plan "that promises 

realistically to work . . . now" (p. 439). The precise standard for determining 4 

. whether a plan would work, whether it was effective, was not specified in Green , 

but the implication of Green was that the Court would examine racial ratios 

indicators of a plan's success. , 

• • * 

TJie "affirmative duty" language' of Green made it clear that, at least in 

*■» A T ~~ 

■ the context of primary and Secondary schools, local officials "would have to do . » • 

mpre than simply permit black students ^to attend white schools and vice versa" 

* \ > ' ' 

(Columbus, Board of Education v, Penick , 1979, p. 495). ' But, Green also posed a 

a fundamental question of principle: Had the- development of remedial doctrine ' , « 

\ * 

subtly transformed the substantive nondiscrimination principle of Brown I ? If 
more was necessary than an open ^admissions poiicy to implement Brown I, and if 



the Court tyould measure a plan's effectiveness by scrutinizing results, (i.e*, 
racial ratios), it is arguable* that the substantive doctrine of Browp I had been 
siibtly,t>ut fundamentally, altered; The impact orientation of Green suggests as * 
a substantive constitutional matter some type of affirmative duty to integrate 
previously segregated schools. : * • 



Green ftrose in a jural community that had only two ^hools, one black and 

• * . * * - ' ...Sv : 
one white. Since the county was not segregated residentially, the Court 

♦•'suggested a neighborhood school policy effectuated through zoning as a means of 

• increasing actual desegregation. In Swann v. Charlotte-Mecklenburg County 
Board of Education (1971) the "affirmative duty n language of Green& was/ 
extended to an urban context. The % Court made it clear, however, tha\ there was 

• no substantive constitutional right to any particular level 'of integration. 

• Consequently* while Swann is widely cited for its extension of Green to an urban, 
•^context, it simultaneously scotched the view that Green , a Brown If remedies. . 

pase, had subtly transformed the substantive principle of Brown I from 
nondiscrimination to integration. Swann left unresolved ttfe rationale that 
justifieda focus on impact in the remedies phase of a case when the substkntjve 
constitutional doctrine of Brown vl simply prohibited governmehtally-imposed* N 
segregation but did not establish a right to integration. If Brown I opJy *alls for 
the elimination of gbvernmentally-imposed segregation, what warrants the , 
Cpurt 1 ? scrutiny of- results as a measure of successof^a desegregation decree? ^ 

% Swanks endorsement of race-specific remedial ordfers represents, wi^h 
minor exceptions, the Supreme Court's last word oh southern school 
desegregation. 4 Despite its analytical -ambiguities, Swann settled the principle 
that courts would look at the actual effects of a desegregation plan in order to 
judge its adequacy, even though not every school in a system necessarily had to * 



be integrat ed for a plan to be satisfactory. The eone epluaLambi^ies ^Sjttann- 



have beoome, however, major ^battlegrounds in subsequent non-southern school 
• desegregation ca$es, in which courts must face not only Brown D . implementation 
issues but also Brown I substantive doctrine issues. . In^the absence* of explicit 
legislative or constitutional policies' <Jf segregation, a court must determine in 
the first instance what constitutes impermissible segregation, how it is proven,' 
and what is the proper scope of a remedy. s " 



i , B. * x ^ * 

.Supreme Court desegregation decisions from Brown II through Swann dealt 
with the proper scope ,©f a remedy to undo sjegregation explicitly' imposed by 
s'tate statutory or constitutional ^provisions*. Because a precise rationale for a 
result-oriented impact analysis was not fully articulated, some ambiguity about 
the nature of substantive doctrine remained. As the Court decided non-soythern 
school desegregation cases, it .was forced to face up to- the doctrinal issues not 
folly articulated in the southern context. 

The first non-southern case to reach the Supreme Court/ Keyes v. School 
District JTo. 1 Cma^involved the ^Denver school system. Although the basic 
issue was *the appropriate scope of a desegregation remedy, the Court was faced 
with defining what constituted a-sujgstantive violation of equal protecton. The 
Court clearly noted the distinction between de facto and de jure " segregation. De v 
facto (i.e., observed) segregation, which resulted, from purely. private choices, 

* y * * f 

was not unconstitutional. Brown I barred only de jure segregation, that which is 

• ^ % • _ . . * 

imposed by government or governmental officials and for which government is^ 
accountable (Keyes v. Sehool District No. 1, 1973, pp. 200-201). The test for 
determining impermissible segregative activity was intent or purpose. Thus, the 



. meaning of Brown I became dearer. As stated in Swarm, there was no 



substantive right to racial balance or integration, only a right to be free from 
^goverrtmentally-imposed segregation and its after effects. - ' c , 

Th$ trial court in Keyes found that Denver school officials had engaged in 
intentional discrimination wtfh respect to the schools in £ark Hill, a * 
predominantly black area. The finding #as that officials had purposefully sought 
to confine blacks in Park, Hill to sctoopls built exclusively for residents % of that , 
area. Outside of Park Hill, Denver had another segregated area, but there was, 
no finding of purposeful discrimination with respect to student assignment in \ 
those schools. The question was whether the finding of intentional segregation in 
Park Hill could serve as a predicate for a systemwide desegregation decree. In 
* other words, the issue became ^whether pugposef ul segregation in a portion of the 
district could be deemed causally related to observed segregation elsewhere in 
the district. - . ^ 

Clearly, the problem of causation is critical. Since only intentional . 

r > > 

segregation is actionable, a desegregation remedy can follow only where a causal , 

connection exists between a purposefully segregative act^ and observed racial 



segregation. The problem in Keyes was that plaintiffs could only present direct 

v * 

evidence of purposeful (dg jure ) segregation in Park Hill; with respect to the 

i „ m 
observed segregation elsewhere in the district, there was no 'showing of the 

requisite discriminatory governmental action. /The appellate court concluded 

A ' 

that only a remedy applicable to Park Hill was appropriate, but the Supreme 
Court -held that the showing: of purposeful discrimination in Park Hill sufficed to 
justify*a systemwide decree. The lower court found no basis for attributing the 
purposefully segregative acts involving Park Hill to the de facto segregation 
observed In the core city. The Supreme Court, in contrast, held that the 

ERIC • ' .. h : 
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obsgveti segregation in the core city would be presumed either to.be the effect, 
of Jhe segregative actS in Park Hill or caused by purposeful, albeit unproven, / 
official actions, e -*» - 

Even though plaintiffs did not affirmatively demonstrate the causal link 
between intentional acts of segregation and the observed segregation in the core 4 
city, the Court- reached its conclusion by ' establishing* two rebuttable 

<> presumptions, one concerning eff ects t the othen concerning intent. First, where < 
a finding of de Jure segregation is made as to a meaningful portion of a district, 

• ,■ the. Court will presume that the effects of that>action will ripple through the 
entire district, Even'Jf the finding of intentional segregation is limited to one 
area, the Court will assume that there has been a reoiprocal impact districtwide. 
The school board has the opportunity, in rebuttal; to demonstrate that the actual 
impact was restricted to only portions of the district; this can be shown if there 
. are separate, identifiable, and unrelated components-of the district that were 

("hot affected by the discriminatory conduct (p." 204-205). \ 

The second presumption concerns* intent . Where- plaintiffs Have shown 
intentionally discriminatory actions as to a substantial portion of a school « 
district and observed (de facto) racial segregation* in other portions of the' 
district^ the Court will presume the observed segregation is not adventitious but 
rather the consequence of subtle, covert actions 6f the board.- This transfer of 

■ intent was labeled sardonically by Justice Retmquist in his dissent as a^ioctrine 
of "taint." The Court believed this to be a reasonable presumption— a board that - 
acted on discriminatory basis in a portion of a district was dee med to be 

' responsible for observed segregation in another portion. The board could rebut 
the presumption in one of* two ways. Either it could'show that it did not act out 
of an Impermissible motivation, or it could prove that the existing segregation 



did not result from governmental actions but would hkve^ come about anyway, v 
even without the impermissible eondueV^pp. - 211 i 2l3^ 'Both showings are 

dif f icult to establish , first because fin ding o fl a? negative is very, difficu lt as a 

practical matter and evidence of a nei^fef^ood school policy^ would not be a 
Sufficient rebuttal, and second because proof of a demographic hypothetical is 
very uncertain methodologically. 4 

• The presumptions articulated in Keyes help highlight what must .be the 
underlying rationale of Green's affirmative duty remedy. Although there^ may be 
no constitutional right to an integrated school system, „there is a recognition of a 
personal and societal interest in integrated primary «Hd secondary education. 
Blacks are thought to benefit educationally in an i^^rated Environment. By 
increased contact with blacks, Whites gain a greate^^^i^tipp |f the rich . 
cultural diversity of our .multi-culturai, poly-ethnic socT^^^octety gains by 
reducing racial and ethnic isolation and increasing interracial networks of 
communication, friendships, and business relationships. Consequently, while • 
there may be no constitutional right to integration, plaintiffs- in school 
| segregation cases have a cognizable interest in ap integrated public education. , 
Establishment ,of such, an .interest in seh^jTntegfation is insufficient, 
however, to understand Green and Swann . " There ( is still a missing link in the 
* analytical chaiL. That gap is closed by the£|ipulgence of an assumption. Faced 
with a finding of unconstitutional racial discrimination, a/sourt must determine 
the proper remedy. It is axiomatic that a ijemedy must eorrect a substantive 
violation of the Constitution, restoring a prevailing party to^the condition that 



would have obtained in the abserice of an unconstitutional'**. The problem is to 
determine what the world would have looked like if the illegal, discriminatory 

5 f * * 

activity had not occurred: J 5 

• i 16 



I • * - ' ' 

In Keyes , the Court clearly assumed that racially discriminatory conduct in 

• ./ • '»-.'. . , • • 

a portion of a s school district had spillover effects, so „4hat observed" 

diseriminatioh elsewhere in the distrigt could be attribu ted to governmental 

action. This presumption is rebuttble, but the burden lies with the defendants to 

show non-impact. The keyes formulation suggests that the "affirmative duty" 

remedy of Greenl and Swann is premised on an assumption that, absent officially- 

' imposed segregation'^the school r system would be racially integrated. 6 

Consequently, a 'school board must purge past official discrimination by 

"restoring" whaj, by assumption,* would have been a. voluntarily integrated 

system. Once that system is in fact integrated (i.e., "unitary"), or if the board 

can show that the system would Have been segregated anyway (an almost 

impossible* burden), then the "affirmative duty" has been satisfied. 7 X 

. A 9 

The .division among the justices on the Supreme Court now largely turns on 
the validity of the "pro-integration" assumption , that ostensibly underlies the 
decisions in Keyes , Swann , and Green. The issue is joined in tjvo contexts:' 1) 
finding of liability, and 2) determining the appropriate scope of $ remedy. 

First, with respect to liability under Brown l ; there is disagreement about 
A >the ongoing impact of finding racially discriminatory conduct in an earlier periocf 
of time. Assuming de jure segregation by a set of acts prior to Brown I in 1954, 
does that finding serve as a predicate for a desegregation decree 25 years later? 
To prevail in a non-southern Brown I case, a plaintiff shoulders a burden of proo( 
to show at a .minimum: 1) prior intentional^ official segregative conduct; 2) the 
absence of sufficient remedial action on the part of the defendant school board, 



t ♦ 



i.e., a failure to fulfill its "affirmati\Jt duty" under Green/Swann ; 3) the present 

existenc^.^bttseqfeable racial segregation. The apparent analytical problem is 

.associating prior illegal segregative conduct with the current, observable 
segregation. 



• Under one approach, the Court could assume that ah . unremedied 

*.*•«'* •,.•<■ 

Intentional act of segregation, even if relatively remote in' time, is the 'pause of 
existing observed segregation. The our den rests with the defendant school board 
to show that the causal eonnection^does not exist, and that the observable 
segreg&tiort would exist even in the absence of the board's impermissible 
conduct. Under a second approach, the responsibility woulcLrest with plaintiff, 
is an affirmative part of making out his /case, to demonstrate that there has 
<been an ongoing, traceable, current segregative effectjjgftiving from the prior 
illegal conduct. That view would permit a court to order a remedial decree only 
to the extent- that a plaintiff could show a causal link between past segregative 
conduct and present segregative consequences. 

Where the burden should fall depends, in part, on one's sense o'f which party 
can establish facts most expeditiously, what the world would look like absent 
official segregation (i.e., voluntarily integrated or voluntarily segregated?) and, 
given the uncertainties of demography and -statistical proof in general, which 
party should bear the risk of non-persuasion. The second and third factors are 
th^ most poignant and value-laden in the school desegregation area. 

In formulating a substantive standard of liability, ajsourt must determine 
what probative force to give to evidence of remote segregative acts. r If one 
assumes that, absent' of ficielty fostered segregation, the school system would be 
substantially integrated then the fcap in the^ analytical chain is not especially 
troublesome. It would follow, by assumption, that in a neutrally administered 
Taystenvsegregation would not exist. Therefore, a finding of official segregative 
acts, even if remote, can reasonably be deemed causally related to the existing, 
observed segregation. It violates no basic belief to require a defendant to 
demonstrate, in rebuttal, that the existing, observed segregation is not the result 
of the past intentionally segregative acts. * " 
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On the o'the'r hand, it does mike\some analytical sense to impose 4 on the 
plaintiff the responsibility to prove/each element of his case in conformity with 
.legal theory. — This would require) that plaintiffs present probative evidence 
linking past segregative acts with current patterns of observed segregation. 
Otherwise, no finding of liability fcould be made, given that intentional and not 
merely observed segregation is unconstitutional. 

While it may make some seLse to require a plaintiff to bear the burden of 
proof and theTisk of non-persua|ion on each link in the analytical chain,' the rUb 
comes in the* uncertain nature!" of statistical ' metl^s that are based upon 
hypothetical demographic models. It is possible that, in a given set of 
circumstances^ a .plaintiff could, show a statistically significant causal linkage" 
between, past segregative acts and current observed segregation; it is also 

possible' that a defendant school board could present statistically probative 

if » • • • * 

evidence rebutting that causaljinference. Much more likely, however, is that the 

results of statistical analysis will be inconclusive.' By the nature, of statistical 

\, 

methodologies, it is very likely that no hypothesis can either be proven of 

» J S . 

disproven. / . 

.•'*.•»/••• ^ . • 

Given that reality, the ultimate question is on which party should the risk 



./, - ^ . . 

of non-persuasion lie. Jf^one reasonably assumes, that in a typical %ase statistical 

' \ ' 

evidence will be inconclusive, the problem again becomes one's vision -of what 

the world would look like in the absence of .officially fostered T segregation. 

Placing the risk of non-persftasion on the school. board is, in essence, a statement 

that in a governmental neutral world people would- voluntarily win<J-up 

• » » 

integrated. Placing the risk of non-persuasion on plaintiffs, under the 

circumstances^ is - in essence .an affirmation that ' there would likely be 

considerable voluntary segregation in the absence of impermissibly segregative 



official cohduqt. In the reM world of statistical uncertainty, it seems that one 

vision or the other of what a governmentally neutral world would look like must 

underlie the -formulation of substantive doctring. This fundamental difference in 

* world view -separates the "idealist" from the *re*ltst n camps on the Supreme 

Court in school desegregation matters. 

The second major context in which the causality issue arises involves the 

scope of the remedial decree in a Brown II type case. The unarticulated 

assumption .Jh Green and Swann was that oups would be an Integra tied society 

absent-^governmentally-fostered segregation. The • emphasis on the 

"effectiveness" >of a desegregation decree required a focus on racial ratios, 

presumably in an attempt to restore an assumed status of the parties prior to .the 

effect of -official acts of segregation, o The* Court's decrsio\ in Pasadena City 
» • ^ ^ ^ ^^^^^^^^^ 

Board of Education v. Spangler (1976) made it clear that once a unitary system 
had been achieved, there is r no continuing constitutional obligation to promote 
integration. The 1974 Detroit case, Milliken v. Bradley (M ill i ken I ), made it 

clear that the Keyes presumptions wef e inapplicable where more than'ya single 

*• \ * 

school district was involved. The subsequent Dayton case suggested, Ko*f ver, a 
fundamental rethinking of the assumptions underlying Green . 

In Dayton Board' of Education v. Brinkman (Dayton I ), the Supreme Court 
held that a finding of three relatively isolated discriminatory acts could not, as 
"cumulative violations," suffice to justify a comprehensive, systemwide 
desegregation decree. In remanding, the Court held that in formulating a decree 
a trial cQ^must "tailor f th^ scope of the remedy* to fit r the mature and extent 



of the constitutional violation™ (p.- 420). Assuming a proper finding of 
intentional discrimination', a court 
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must determine how much incremental segregative effect 
these violations 'had on* the racial 'distribution of the 
Dayton school population as presently constituted, when 
that distribution is compared to what it would have been . 

Snip* ftbsengexQf such constitutional, violations. The ■ v 

^renfedy must be designed to redress that,difference, and ^ 
;only if there tuts been a system wide impact may there be 
asy$temwide remedy, (p. 420) m f 4 

. * \ • • :'• ' 

The standard in Dayton J appeared to undermine the "pso-infegration 

assumption" approach of Green and even. Keyes . It seemed to requi*<e that a 

district court make<a factual determination bf whaf,the school system would 

look like if government had acted neutrally. * Comparing the actual wflfch what 

might have been, thq court "would be authorized only to ord§r a rempdy^that 

*' achieved a projected level o f, integra tion rather than .sqmje as$ur4ed ? level, 
(typically a range 9 determined' by ^ the community proportionate racial 
composition). "Giearly, Dayton I imposed .^'greater burden on plaintiffs and 
courts to identify and prove what the actual racial composition within the school* 
system would be in a nondiscriminatory society. It Authorized a remedy only up 

, to the extent tb which official segregation changed the resulting racial situation. 
The Court in Dayton I recognized the^dif/icult task" it was imposing on 
trial judges and plaintiffs,. but there was an- increased- concern that the federal 
courts "restructure the operation"^ school systems only to the extefit that "a 
constitutional Violation had t demonstrably altered the. course of racial aliehtfance 
patterns. v 

% Dayton I appeared to respond to a growing,skeptiCism among sorrfWjjisticep 

: \ * A* ^ 

as to the validity of the "pro-integration",, assumptions pf Green ana Swgnn. 

/ would be as much integration as the Green model intimated. Justice Rehnquist's 
opinion in Dayton I appeared to draw heavily from a con&irren<;e in Austin 



c Independent School District v. United" States (1976),in' which Justice Pewelt 
Targued: f : % . 



■r 



The principal cause of racial and ethW imbalance- in - 

. urban public schools across the country— North and South- 
s \ V s tne imbalance in residential patterns. . F<jfc _ 
v, i example, discrimination ifr Housing-whether public "or v 

private T cannot . be attributed, to school .authorities. 
Economic pressures 'and voluntary, preferences are the 
t * primary determinants of residential patterns. I . . Large- 
scale busing is permissible* only ^ where, the evidence. 
. supports a finding that the-extent of, integration sought to 
be achieved b&busing would have' existed had. the school" • ■ ♦ 
authorities f ulfilled their constitutional obligations in tfre 
. past. (pp. 994-995) - t ' ' . .* *° * 

In short, Dayton I could be interpreted as telling trial courts to assume an 

agnostic position about what a racially neutral world would look like, ftat'it is 

- — • 

the plaintiffs responsibility to show what degree of iritegraiion would have 

occurred absent illegal government conduct and a court's responsibility to-order 

a remedy that would achieve only that incremental degree of integration. . . " • 

The'^causality rules implicitly underlying Keyes and ostensibly , modified in 

Dayton fwere addressed again in ^Columbus-Bo'ard of Education v. Penick (1979). 

The Court in Columbus rejected the argument that Dayton J had • f 

. . implicitly overruled or limite'd those portions'' of Keyes » 
and Swann approving," in certain circujnstancigs, inferences • . ' >' 
of general, systemwide purpose and current, systemwide 
; impact from evidence.of discriminatory purpose that has " - 
resulted in" substantial current-segregation, and approving 
-a Systemwide remedy absent 'a showing, by the defendant 
of what part of the current imbalance 'was not caused by 
the constitutional breach, (p. 45B at note 7)* 
Instead; the Court applied the Keyes , presumptions and analysis to justify ■ 

systemwide "relief on t*e .basis of a finding of *'*de jure se'greeation in a 

"substantial part of the systenl . . . absent sufficient contrary proofjby the Board ' 

. . (p. 458). Thus, Columbus re-established the validity of the Keyes approach . 

for determining the appropriateness of, a systemwide desegregation decree, 

limitingihe contrary sOggestjoifrof Dayton I . «*S : ■* u 
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In Dayton Board of Education y, Bdnkman (Dayton n ), the Court * dealt ' 

directly with the other major causality isSue^rwhether remote constitutional 

iati ons c a n- serve^as-a4>asis^f-^rrenVrelief-in fo(^bsence-of-a^owing*thgtT- 
past discrimination has an ongoing, current impact. On remand from Dayton I . 
the trial court dismissed. the* complaint on the ground that "plaintiffs had failed 
to prove* that acts of 'intentional'segregation over 20 years old had any current 
incremental segregative effects". (p.-532). The Sixth Circuit reversed on the 
, gjrVund that V 

at tha^ time of' BrbwnS , the Dayton Board was operating a 
dual school system, tharit was constitutionally required 
to disestablish that system and its' effeets, that it had 
failed to discharge this duty, and that the consequences of . 
the dual system, >. together, with the' intentionally 
segregative impact of various practices since 1954, were 
of system wide import and an appropriate basis foi» a 
- syste^nwida remedy, (p. 534) v * 

In -deciding, Daytonr n , the Supreme Court rejected ^the contention that 

Dayton»I required a plaintiff "to prove with respect to each individual act of 

discrimination precisely ' what effect it has had on current patterns 67 

segregation^ (p. 540)T\Rather, it -was sufficient that plaintiffs demonstrated a 

systemwide substantive violation prior to 1954, using a Keyes- style presumption ' 

analysis. Subsequent 'to 1954, the bjard did not fulfil its affirmative duty to 

desegregate, the measure of which is "effectiveness, not the purpose, of the 

actions in decreasing or .increasing the segregation caused by the dual system" (p. 

538). Since the board* had an "unsatisfied duty to liquidates dual system," the 

Court permitted an inference that the cyxreV observed systemwide segregation* 

"could fairly t>e traced back to the "purposefully dual system of" the 1950*s . . .*" (p. 7 

541). 'r ' 
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« The analysis in Dayton n reflects a considerable retreat from that in 
■ Dayjonj and a return to the exp ansiv e causality n otions of Keyes , Swann . and 
• Green. The Court assumed that a gre-1954 substantive violation, unremedied by 
, affirmative action of the Green/Swann standard, is the cause of current observed 
segregation, absent rebuttal evidence. Dayton IL suggests that even a Wmote . 
constitutional violation, when unremedied by affirmative acts, may be presumed 
to J* the cause of current TSbserved segregation. Again, 'the assumption is 
consistent with Green, )wann, and Keyes and reinforces a theory that private- , 
choice, unfettered, by governmental interference, will generate ^a ■ racially- 
^ integrated school systems Unless defendants can* refute the causaUnference, or 
> have achieved a unitary system for. a "Pasadena moment," the Court now seems ■ ' ■* 
witting to attribute existing segregation to remote official discriminatory acts, . * 4 
eyen without- affirmative proof of a "causal nexus. The tougher causality *. 
standard, first articulated by Justice Powell in- Austin Independent 'School 
District v. United States and later for the'Coart by Justice Rehnquist of Dayton 

seems . to have'been rejected in Columbus and , Dayton II . As ff>esult,*1n~the * 
area of primary and.secondary education, the Supreme Court appears to have- 
adopted an assumption, that a racially integrated society would exist absent 
-discriminatory governmental action JPfpof of even remote purposeful official 
discrimination will suffice as, a predicate for bverturning currently segregated "' * - 
systems, and evidfence of impermissible discrimination in a substantial portion of * 
- a district will alioVan inference of goyernmentally-imposed segregation in an 



entire system. /" 

• Having concluded this discussion of the evolution of desegregation doctrine 
in the-area of primary and secondary education, -we" can turn now to the 
application of tHefTbroad principles to the contextof higher education. In this 



J 



regard, we will first foci* on the development of equal protection doctriacin the 
field of higher education and then turn to an analysis of the federal g^emmenrs 
role-in assuring equality of educatiortal^opportunity urter Title VI anymore 
abstractly, under new program authorizatidns. 



/ 
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Desegregation in Postsecondary Education:- The Equal Protection 



» While % the case-law with respect to desegregation of public primary and ' 

x secondary^ schools- is rather well developed, casWaw with . . respect to ' 
desegregation of postsecondary education is rather sparse. 

Interestingly, the^esegregation cases that led to the landmark Brown 
^ decisions we,e fought out in a higher education context. During the reign of , 
"separate-but-equal," . the Court sought "to guarantee that if a state chose to 
separate the races in its'educational system, it must provide equal educational 
opportunities for both rafe>s. x In Missouri, ex rel! fiaines v . Canada (19.38), the 
Court held invalid a state plan for providing blacks scholarship assistant to 
attend , out-of-state schools. Since Missouri provided white students an . 
opportunity 1 to attend a state-operated law school,' it had a. duty to provide* 
,aspiririg ; olajtf law students an eq^al facility within the State of Missouri. Public • 
• Syncing of a legal education for t>lack Missouriaiis in neighboring states did not 
satisfy Missouri's constitutional responsibility under the "separate-but-equal" 
doctrine. Missouri had to either open a law school for blacks 'of comparable 
quality to the one for whites, or else it must" allow blacks to enroll at the 
previously all-white law school. Consequently, as early as 1938, the Supreme 
Cojirt ruled that at a minimum access to the segregated system of higher 
education was constitutionally Quired, even under "separate-but-equal," where 
no comparable higher education programs for blacks were offered by.a state. 
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\ 



ERIC 



. • ' ' • _ \ , 20 ' • 

«** * ' . . T 

* k The response of some states to the Gaines wiling was begrudging at best; 
For example,^) avoid having to admit blacks to the University, of Texas Law 
School, the State of Texas jought to satisfy its. obligation under Gaines by ~ 
establishing an alternative law school for blacks staffed by part-time faculty . 
largely drawn from the University of Texas Law School. The physical facilities 
' were, clearly inferior artd the faculty bnly paft-time. In Sweat* v. Painter {1S50), ^ 
the. court observed that anyone with a choice would clearly attend the University \ 
of Texas, not the alternative black law school. Perhaps most significantly, in 
holding the black facility unequal, the 06urt observed that intangibles derived 

« ♦ 

; from attending an integrated law school were important— black lawyers had to 
^ deal With white jurors and work with wh/te attorneys. In the legal profession^ 
professional contacts we're important/both in obtaining and serving clients. A 
black whose legal education occurred in a racially isolated environment could not 
begin practice -on an equal footing with whites, Although the Court did nOTsay .* 
as much, the decision- in the University of Texas Law School case madS it 

* • ' * * • 

virtually- impossible for a State to satisfy the "separaie-but^quar^mandate, at , 
least in a law school context* ^ 

A companion to the Sweatt case involved a black graduate student who .had ^ * 
been admitted to an all-white university in order to comply with Gaines . The 
State, in McLaurin v. Oklahoma (1950), admitted.a black student to its all-white 
university,' but only on a segregated basis; in practice that meant that be ate - f - 

»• $ • 

lunch alone, studied at a separate -table' in the library, and sat .alone Ut^lass. In . • ■ tr *v 

many ways the McLaurin case is the njost poignant reminder of the stigma and ^ 

humiUation "imposed on blacks by the system of^ segregation and the- _ •» 

jextraordinary pettiness of those who sought to maintain the form of aggregated - j 

• ^ • ■ ' • ♦ • . 4 " 

society even when the substance was collapsing.*' Nevertheless, if one^-can , • Lf **>\C 
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distance oneself from the pathos of the individual situation in McLaurin , and if 
one looks at the facts assuming the validity of ^eparate-but^equal," the analyst 
can hardly finda situation more nearly."equal" in terms of tangibles. The black 
student sat in the same classes, heard the sanfe lectures, had access to the same 
professors and library resources, ate the same food, and even could interact with 
hisjfellow students outside^felass (other than in the lunchroom). Nonetheless, 
the Court unanimously held the Oklahoma plan unconstitutional in violation of 
the separate-but-equal doctrine.^ The Court placed such overriding emphasis on 
intangibles that, at least in the field of higher education, a state would .find it 
virtually impossible to justify either a separate-but-equal facilities approach or a 
scheme of racial separation within a Single institution. 

The developments from Gaines to Sweatt and McLaurin demonstrated the 
bankruptcy of the separate-but-equal doctrine in higher education and set the 
; stagevf or, Brown , in which thlr Court repudiated the doctrine in the context of 
public education. Although the Court contemplated a period of transition in 
desegregating public primary and secondary schools (Brown II ), in Florida ex rel. 
Hawftis v. Board of Control (1956) it rejected any delay in implementing the 
nondiserimfnation N rule of Brown in institutions of higher education. Since 1938 
some degree of desegregation in postseeondary education had been taking place 
'as states began to meet their responsibilities under Gaines . No period of 
transition was therefore necessary. * 

t The decisions te Gaines , Sweatt , McLaurin , and Hawkins demonstrate that 
the Constitution mandates equality of educational opportunity in institutions of 

t 

higher .education, however that concept may be substantively defined at any 
given' time. The unanswered, question, in .light of a the above eases, is what 
judicial duty exists to remedy the effects of previous years of de jure 
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segregation. . The problem is complicated -by the special role of historically black 
institutions, the noncompulsory nature of postsecondary education, the different 
types of postsecondary institutions and the different constituencies they serve. 
The courts that have faced these issues have concluded that some form of 
Green's affirmative duty applies to postsecondary education, but they are not in 
agreement about how far to push the Green ajttefrtiveness to actual integration 
as measured by the impact of remedial measures on racial ratios. To some 
extent it 'seems that the more closely parallel the° involved system of 
postsecondary education is to primary and secondary education the more closely 
the Court will follow the affirmative duty model *et forth in Green . Compare 
Lee v. Macon County Board of Education (1970, 1971) (involving trade schools in 
juniof colleges) with Alabama State Teachers Association (ASTA) v. Alabama 
Public School and College Authority (1-968, 1969) (involving 4-year,, degree - 
granting extension of Auburn University). ™ 



A. 



The postsecondary education desegregation cases that have come before 
the courts have- arisen generally in southern states, which previously*maintained 
segregated systems o,f education by law.. Vhe three most prominent cases all 
involved similar factual situations-the proposed construction or expansion of an 
jjdentifiably white institution within geographical zone of competition of an 
existing predominantly black institution. . 

In all three cases the courts found that dual systems ftad not been fully 
dismantled, and agreed that state-mandated segregation imposed an affirmative 
duty on the court to dismantle the segregated system. With respect to the scope 
of that duty, however, the courts were not in full accord. i v 
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:In Alabama State Teachers Association v . Alabama Public School and 
College Authority (ASTA) , the court was "reluctant ... to go much beyond 
preventing discriminatory admissions" on- the ground that "the scope of the duty 
should (not)* be extended as far in higher .education as it has "been in the 
elementary and secondary public school area" (1968, p. 787). Noting that 
postsecondary education is "neither free nor compulsory," Judge Frank M. 
Johnson, Jr., observed that institutions of\higher education are much less 
, fungible than primary and secondary schools. Freedom of choice "has a long 
tradition and helps, to perform an important function, viz., fitting the right 
school to the right student" (p. 790). Such choice is important because of a "full 
range of^ diversity in goals, facilities, equipment, course offerings, teacher 
training and salaries, and living arrangements" in postsecondary institutions (p. 
788). On the assumption that the proposed new campus fo'pAuburiT University 
would. be operated in a racially neutral manner, "the court declined" to require 
that the state act so as to maximize integration, even though Green would 
mandate such a remedy in primary and "Secondary education. In the field of 
higher education, ASTA heid that air adequate remedy for past segregation was 
nondiscriminatory action with respect to admissions and faculty and staff hiring. « 
Nb'injunction against construction of the Au.bunrcampus 'was granted and, a 
fortiori, no statewide desegregation action was required. . 

■ to Norr k V. State Council of Higher Eo^ion (1971), a Virginia case, the 
Court declined to follpw ASTA .- it rejected the view that a "state satisfied its 
duty to desegregate by adopting "(gjood faithadmission and employment policies 
administered without regard to race, coupled with freedom of choice ." (p. 1 
1372). Jnstead, it held that Green applied to postsecondary institutions:"* "The 
means of -eliminating discrimination ih public schools necessarily differ jfrdm its » 
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elimination in colleges, but the state's duty is as exacting" (p. U73). Since a' 
racially identifiable system of higher education persisted in Virginia despite open 
admissions, and since the expansion of a predominantly white 2-year school into 
a 4-year institution would reduce the prospects of attracting white students to 
an existing predominantly ^biack institution, the Court enjoined the expansion. 
At the sfiffiT time it refused to order a merger of the black and white-institutions 
and, on procedural grounds, denied plaintiffs' request that ; a statewide 
• desegregation plan for "all state colleges and universities" be mandated.. 

The most extensive relief granted in a higher education desegregation case 
igas ordered in the Tennessee case. In Sanders v. Ellington (1*968), plaintiffs 
sought to prevent the University of Tennessee from constructing a new facility 
fii Nashvi^e. The United States, as intervenor, also asked that the State be ' 
ordered to "present a plan calculated to produce meaningful desegregation of the 
' public universities of Tennessee" (p. 939). Although there was no finding, of 
recent segregative acton, the court found the existing dual system to be "the* 
result of mistakes and" inequities in the past" (p. 940). -Accordingly, it ordered 
the State to develop a statewide plan for desegregation^.ith 'particular - 
attention to Tennessee A & I State University (TSU),"'so that the dual system 
would be dismantled (p. 942): \ At the same time, however, the courY refused to 
enjoin construction of the University of Tennessee's Nashville Center because of 
its exclusive emphasis on- providing "educational opportunity for employed 
persons of all races' who jgust- seek their education at night" (p. 941). In short, 
4he court- in Sanders found no Intent on\he part of the University of Tennessee * 
to turn its Nashville campus into a degree-granting day institution that would be 
directly competitive with' the predominantly black TSU. On that basis; ther 
court did not find "that the proposed construction ' and operation of the 



University of^Tennessee Nashville Center will necessarily perpetuate a dual 

system of higher education" (p. 941); 

. < 1 . f 
■ The Sanders court explicitly declined to rely on ASTA* It seemed clear 

that Judge Gjray would not accept an open-door admissions policy if that did not 

effectively dismantle- thje dual system. There must be "genuine progress toward 

desegregation",]* at legist a "genuine prospect of progress!! (p. 942). The 

apparent absence of direct competitiveness between TSU's daytime program and 

UTN's evening program seemed to be a cornerstone of Judge Gray's decision. 

•c * • » 

Unlike the direct competition in Norris , there seemed, to be a distinct adult 

' -i . f ' ■ , 

constituency to which ,UTN would appeal. 

Four years afte/* Sanders Hvhen TSU remained racially identifiable,- Judge 
Gray noted in Geier v. Dunn: \ "'. 

* * '* * 

(I)n cases involving higher education, an open door policy, 
• Coupled with good faith recruiting efforts (as well, 
perhaps, as a provision of remedial education for the 
educationally under-priviledgeti), is sufficient as a -basic 
. requirement .... But this "basic require menf 1 " is not 
enough in .those situations where it clearly fails to 
' accomplish the ends sought . . . . (W)hen the basic (and 
preferred) approach of an open door policy fails to be 
effective, the interest of the State in completely setting 
its own educational policy must give way to the interests 
of the public and the dictates- of the Constitution. (1972, "~ 
p. 580) v 

i * 4 

He ordered that a "white presence" be established at TSU, and ordered that 
further planning for desegregation take place (p. 581). 

In 1977, with TSU still racially identifiable and with expert testimony 
suggesting that white adults attending evening classes were the best hope for 
integrating a predominantly black institution, Judge Gray ordered in Geier v. 
Blanton (1977) the merger of UTN, the predominantly white institution, with 
.TSU, the predominantly black institution, because previous remediep^ad been 
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ineffective. _ With respect to other traditionally white state institutions, 
however, Judge Gray concluded that -progress towards desegregation ; based 
largely on open admissions and good faith recruitment, was satisfactory. Both 
facets of Judge Gray's 1977 opinion were upheld'on appeal. 9 

. The counts dealing with desegregation in pbstsecondary^educatiofi have 
confronted the problem in states that formerly segregated^ law. Under 
decisions such-as Swann , ftaytbn II , and Keyes , it is quite proper for courts to 



remedy existing segregation in systems in which statutorily imposed segregation 

has not been dismantled. In effectuating a remedy, the courts have applied "the 

> 



Green requirement of ai) affirmative duty ... to public higher education , • ." 
Geier v. University of Tennessee (1979), (p, 10^5). While the court in ASTA 
required only a policy of open admissions and good faith recruitment, the"Sixth 
Circuit in the TSU litigation held thaf "(w)here an open admissions policy neither 
produces the required Result of desegregation nor promises realistically to do so, 
something further is required" (p. 1067). That is, the Green effectiveness 
approach controls, although the "means of eliminating segregation . . . differ" in 
the higher education context (p. 1065). ) 



In each of the above cases, it appears that the courts had less difficulty in 
encouraging the spates ,to develop plans to integrate previously all-white 
institutions. The major problem in all cases was sustained, segregation of 
traditionally black institutions. In ASTA , the plaintiffs contended that opening a , 
new campus of Auburn, an identifiably^wftfte school, would perpetuate the dual 
system. The court rejected expansion of Alabama State as an alternative on the 
ground .that it was *at least as identifiably f black' as Auburn is identifiably 
'white'. In terms of eliminating the dual sehool system, one label is no more 
preferable than the other.1, (p. 789).' Jn ASTA ,* plaintiffs objected to the 
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proposed establishment of a 4-year, campus of Auburn in Montgomery on the ' 
ground of Competition with the existing .black 4-year schoolof Alabama State. 
• In the Court's view, the integrated status of Auburn was sufficient to justify its 
construction) if a preexisting racial" identity were to preclude growth, no 
institution could expand. ' 

^ Implicit in ASTA is the expectatiwW the new institution would be 
neither black nor white but "just a school" afe'that it had as good a chance to • 
improve desegregation as expansion^ a previously black institution. Lacking . 
r from the calculus in ASTA is con cern for the welfare of traditionally black 
institutions as vehicles for promoting desegregation. For the court in ASTA, if a 
previously identifiable white institution would more easily attract blacks than a 
previously black institution woul* attract whites, then there was no objection to * 
desegregating at the expense of traditionally black institutions. 

In ,Norris the court took a different approach. In enjoining expansion of an - 
iden^ifiably white. 2-year school into a. 4-year- school, the court feared overlap 
with an existing black institution (Virginia State); (t found that expansion of the 
white>titution would impede integration of Virginia State. Similarly, in the 
TSU litigation, integration of a previously Mack institution assumed great 
significance. J^eN^av ordered a "white presence," initially proposing that 
certain- programs\<e^Ne--attract whites be assigned exclusively to TSU. 
'Eventually, the "white presence" at* TSU was achieved by merging the 
predominant^ white UTN intd TSU. 

, Consequently, there is precedent to -justify a concern with mainlining the 
viability of black institutions by promoting/heir integration. In, that, wai, these 
institutions are not placed out of the mainstream of the state's higher education 
system,, rather, their black heritage is maintained^ but on a more integrated . 
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basis. ^ Whether, absent merger as in Geier , such a strategy can be sucdefesful 
only time can tell. Where, as in Geier , merger is effectuated, there is a serious 
possibimythat, over time, thensontinued black identity of these institutions 
could Vh imperiled. Nevertheless, the Virginia and Tenn^See cases can be read 
to support an end to duplicative, competitive programs between predominantly 
white and predominantly black schools— whether by pre-emptive injunction," by 
merger, or some less drastic remedy such as exclusive allocation of programs. 



In a non-southenn # state, plaintiffs in higher education desegregation bases 
must make an Initial showing of liability before being entitled to a remedy. 
Under doctrine established in cases such as Washington v. Davis (1976) and 
Keyes , it is incumbent on a challenger to prove that governmental action was 
intentionallly segregative in the sense that government officials must be shown 
to have "selected or reaffirmed a particular course of action at least in part 
'because of not merely <in spite of, 1 its adverse effects jon an identifiable group" 
(Personnel Administrator v. Feeney (1979, p. #9). Observed segregation, 

without proof o£ purposeful official action', is not unconstitutional. 

* * 

Once^purposeful official segregation can be demonstrated, the question 
becomes how broad the relief will be; Th^Jssue is how ttfe Court, in a higher 
education* cohtext, would treat ^the twin presumptions of effect .and intent , 
announced in Kteyps . In the 'DetrolKdesegregation case, Milliken I , the Court 
declined to apply either presumption where inter-district relief was sought. With 
respect to the reciprocal effect presumption, the Court implicitly held that 
suburban school districts were separate, identifiable, and unrelated to the 
Detroit district unlfeSs dctual proof was demonstrated by plaintiffs that the 



segregative acts in Detroit had effects in suburban areas. With*re§pect to the 
transfer of intent presumption, the Court declined to infer 1 intent to discriminate 
on the part of suburban boards from proof* of purposeful segregation in Detroit. 

How the Court would handle the scope pf the remedy problem In a higher 

* j „ 

education context is conjectural. The following is a hypothetical tj$e of 
problem that coul^ arise. A postsecoridary institution in Los Angeles becomes 

« 0 

predominantly blacH. Evidence shojvs that the appropriate statewide governing 

board is concerned with the racial identity *>f that school and votes to construct % 

a neW institution in a predominantly white area of the county, explicitly designed 

and expected to attract white students. At the same time, it is observed that 

many of the postsecondary schools under the jurisdiction of thjfc board (e.g., in 

San Francisco, San Diego, etc.) are racially identifiable. However, no evidence 

of racial motivation exists with regard to any institution except those in Los 

Angeles. The issue is whether, upon a finding of racial discrimination in the Los 

Angeles area, a presumption would arise that the board acted discriminatorily so 

as to create the observed segregation elsewhere. " * e t.< ~ 

-The ^illiken decison suggests a restrictive \applicatioft of the Keyes 

reciprocal effects presumption to a single district. If the effects of segregative 

tsJn-Patroit are not presumed to penetrate into the suburbs, as jyiilliken holds, 

^^^^^^ 

'it seems unlikely tfcjt the segregative effects from one area would presumed to 
infect other portions of ,the state. The burden most . likely would rest on a 
plaintiff tashow the likely scope of impact of a set of official segregative acts. 
The remedy would then apply to undo the demonstrated effects of the. 
unconstitutional conduct. - * m ~ 1 

With j^spect to' the Keyes tra^sfer-of-intent presumption, there is an 
argument that the transfer of intent is proper because a* single statewide body is 



Involved. MttUken is distinguishable because it was implausible to transfer the 
improper intent of the Detroit school board' to suburban school officials. On the 
other hand,. a court could conclude that such a borrowing from Keyes would be 

inappropriate^ a non-southern higher ^etiucatiori desegregation "case. In a 

* ft #i * * 1 * 
primary or secondary education conteft t - there ace significant risks of ^covert 

segregative acts that can escape detedtjypn by plaintiffs who, in essence, must 

' find a $irioking pistol/ Since plaintiffs nuistjfcove purposeful discrimination, the 

Court in Keyes felt justified in reversing the burden of proof where plaintiffs 

could demonstrate racially motivated official conduct in a significant portion of 

the district. Covert conduct,' such as gerrymandering attendance zones, 

manipulating feeder pattern^, siaing or siting new sqhools, is arguably less likely 

to occur and more "difficult to hide in a postsecondary setting. Moreover, such 

* » >• ' ' * 

decisions in higher education a£g fewer and farther between, suggesting^ much 

* - * & * ^ ° 

fuzzier relationship between activities in different parts of a state. Of course, 

if such a pattern of racist conduct can be established a plaintiff,, then relief 
would follow. But, the burden of going forward with such-evidence and the risk 
of non-persuasion might well be placed- on the .complainant^ If the Keyes 
transfer-of-intent presumption were notWlied in the higher education context, 
'a hypothetical plaintiff who only, proved Tsegtegtftive intent in the Los- Armeies 
'area would not be entitled to sys'temwide relief, but only a desegregation remedy 
Ih the Los Angeles area. i & K * 

\ * » 

. The Federal Role in the Desegregation of Postsecondary Education; Title VI 

» • 

Section 601 of Title VI of the 1964 Civil Rights Aet^pplie^\o»any program 
receiving federal financial assistance that discriminates on 'the basis of race, 
color, or national origin: 
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x No person in the United States shall, on -the ground of 
*") \. • roce,_cpJor 4 or iiational origin, - be excluded from 
participation,in, be denied the benefits of, or be subjected 4 
^discrimination under any program or activity receiving . 
federal financial assistance. (42 U.S.C. Section 2000a) r 

TheVovisions of Title ^VJ are a^major tool, available for the federal 

enforcement yt the principle of racial equality in both public and private 

educational institutions.. Whereas the constitutional provisions of. the Fourteenth 

Amendment only apply to public institutions - that is where state action exists 

—the non-discrimina\ion provisions of Title VI are applicable to all recipients of 

federal funds, thereby Including both public and private institutions. 

> At the outset, several important limitations of Title VI must be- noted. 

\ • '• " 

First; and perhaps most Important, the provisions do not apply to employment 

practices. ' (42 U.S.C. V Section 2000d-3). Presumably, all employment 

discrimination claims under/ the Act are to be litigated* under Title VII. The 

^federal fund cutoff remedy Is unavailable to'combat employment discrimination 

1 \ . * 

under the Civil RightsAct, although it may be possible under Executive Order 

11,246. 12 " 

Second, if a local scHool district is in compliance with' a court 

desegregation order^the statute- mandates that the district "shall be deemed to 

be (in) compliance" with Title VI. (42 U.S.C. Section 2000d-5). This provision 

suggests that the federal government, cannot require, 'under Title VI, a 

' ' ■ ■ ■ 

benefidiary of federal funding no go beyond compliance with its constitutional 

obligations. \ \ *' . • 

Third, the fund'cut-off sariction of Title VI contains a pippoint provision, 
r&trictSng the termination power to specific programs -guilty of non- 
dompliance. 13 In its regulations, the Department of Education (OEd) has sought 
broader application of -»the fund cut-off authority, placing the burden on 
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* • .■ v — --. 

recipients to demonstrate to DEd's satisfaction that^ the cut-off provision should 
" not appty .to an entire .institution (Federal Regulations, 45 C.F.R., Section 
80.4(dK2]). Whether DEtfs expansive reading of Title VI comports with the 
statute apparently has not been definitively resolved. - 



Title VI and the Equal Protection Clause of the Fourteenth Amendment 

One of tte major unresolved issues of civil rights law is whether the non- 
discrimination provisions of Section 601 incorporate the $4me standards as the 
equal protection clause of the Fourteenth Amendment. Compare Lora v. Board 
of Education (WSO^p^SO) and Castaneda v. Pickard (1981) with Guadalupe 
Organization, Inc. , v. Tempe Elementary School Dist. No. 13 (1978,* p. 1029, note 
6). The issue arose in Regents of the -University of California v /Bakke (1978), 
which dealt witfi the affirmative action^ admissions program at the University of 

^ . 

California-Davis Medical School. Four justices— Stevens, Burger, Rehnquist, and 
**** *' ♦ 

Stewart— concluded that Section 601 adopted a strictly color blind approach to 
barring discrimination. They declined to limit Title VI t<^ situations in which a 
racial stigma is imposed. Implicitly, these four justices refused to hold that - 
Title VI and the equal protection clause were identical in all circumstances. 
Since Title VI adopted a color blind standard, it was stricter than the equal 
protection clause in the context of an affirmative action program, feeyond that 
conclusion, there remained some ambiguity as to the position of the Stevens 
group with respect to the application of Title VI in the context of affirmative 
action, and wider challenges to reverse discrimination under the Foqrteenth 

Amendment. ' ^IZT 

Justice Brennan, joined by Justices Marshall,, White, and Blackmun, 
concluded that Title VI adopted the equal protection standard, including thfc 



evolution of Interpretation of that constitutional norm. In his concurrence, 
Justice Powell agreed with the Brennan group that Title ~VT adopted the" 
constitutional standard. "Consequently, in Bakke, a majority of five Justices 
adopted the view that Title VI and the Constitution Were co-extensive. In Board 
of Education v. Harris (1979), which' upheld HEW regulations for the 
implementation of the Emergency School Aid Act (ESAA), the, majority 
suggested that-THle VI was co-extensive with constitutional standards. Justices 
Powell and Rehnquist, who joined Justice Stewart in dissent, indicated that they 
accepted tHis view. 

The reason' that the relationship between Title VI and J^equal protection 
clause is important is that adoption of the constitutional test would mean that a 
%ding of purposeful discrimination might be 'required before the federal 
government could invoke its authority to cut off funds.- In a recent 
comprehensive discussion of this issue, Judge Sofaer of the Southern pistrict of 
New^ York concluded in Bryan v. Koch (1980) that Bakke and Harris "strongly 

«indicated_that ... a majority of the Justices would hold that . . .'the standard of 

\ 

discrimination in Title VI is the same standard the Court establishes for 
discrimination under the Fifth and Fourteenth Amendments." *" m 
In Harris, the Court upheld the disporportionate racial effect or impacF 
standard used by HEW in implementing ESAA. (The dissent would have requfred 
-a showing Qf discriminatory purpose.) . In Bryan , involving New; York City's 
threatened shut-down of a hospital in Harlem, HEW maintained that the test of^* 
invalidity under Section 601 of. Title VI was also racially disproportionate impact/ 
a position that Judge Sofaer rejected. HEW's implementing regulations under 
Title VI include at least two provisions that focus on racial impact rather than ort 
dfscriminatory purpose. If Judge Sofaer is correct, as the second and fifth 



; \ .* ^ 

lave now held, these provisions could well be improper regulations in f 
conflict with the t^rms of^the statute. See Guardians, Ass'n Civil Service 
Copim'n (1980); Castaneda v. Pickard (19181)., 

Although Section 601 of the statute certainly is susceptible to the reading 
that a majority of the Supreme Court apparently gives to it, and the reference in 

.Title VI. to compliance with court desegregation orders reinforces, this reading, . 
the conclusipp contradicts other language in the statute and an earlier Title VI 
case that, sustained a disproportionate impact analysis under Title VI (Lau y. 
Nichols , 1974). 0 ' # ' 

- " Section 2000<H>(a) < of. Title VI state's that federal-policy guidelines under 

JTitie VI should deal uniformly with conditions of racial segregation "whether de 
jure or de facto . *!!VvhateveF the origin or .cause of such segregation/ 1 

4 

Similarly Section 703(b) of ESAA reiterates that provision. On their face, those 
provisions certainly suggest that Title VI addresses the problem of de facto as* 



.well as de jure segregation. That would indicate that federal guidelines focusing 
on racially disproportionate impact would validly be related, to an objective of 
Title VI. Under those circumstances, ; no finding of discriminatory intent, would 
be necessary. . ' . 

. However, Section 2000d-6(b) defines uniformity so that all de factcT and all 
de jure segregation wherever* found roust be treated alike. This section Was 
apparently left intact by the subsequent enactment of Section >703(b) of ESAA 
(see Board of Education Harris , 1979, p. 372, note 10). Consequently, it would 
seem that Title VI requires parity among regions as to each separate type. of 
segregatidrt. Section 2000d76(b) could therefore be read as effectively nullifying 



. the linkage of de jure and de- faeto segregation in Section 2000d-6(a). In 
essence, de faeto segregation under Section - 2000d-6(b) would be uniformly 
ignored by Title VI. If the statute deals only with purposeful discrimination, then 
its terms would not cover de facto segregation and, as, a result', de facto 

• ■ V 

• segregation, wherever found, would be treated uniformly by the_statute-by 
' being unaffected^ . 

It would seem that both the . majority and dissenting opinions in Harris " 

(1979) implicitly accept that somewhat strained line- of argument, although the ' 
f 

dissent questioned whether Section 703(b) of ESAA was intended to leave intact 
. Section 2000d-6(b) of Title VI. If, however, the majority's view on that issue 
** r ^ Valid, the dissenters # seemed prepared to accept the majority^? 
interpretation of the relationship of Sections 2000d-6(a) & (b) of Title VI. Thus, 
while ESAA applied to de -facto segregation and justified adoption of a racially 
disproportionate impact standard,' Title VI applied only to de jure segregation, 
necessitating a finding of discriminatory intent. . 



: (2) • • , 

In Lau v. Nichols (1974), the Court held invalid under Title VI the failure of 

the San franciseo school system to provide English language instruction to • 

* 7 

0 o - * 

approximately 1,80*0 non-English speaking students of "Chinese ancestry.' The > 
Court concluded that, the Chinese studecj* were denied a rj^aningful 
opportunity $o ^participate" in public educational programs in vTolatioabf Section 
. 6u! Of Title VI .(p. 56$)i Although the precise mode of analysis Is somewhat 
' obscure, it seems that the Court held under Section 601 .that "(d)iscrimination is 
' barred which has that effect even though no purposeful design is present /. (p. 
568)? the Coflrt supported Hs conclusion by reference to H^W's implementing 
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regulation, which bars recipients of federal ^S^from administering their 
programs so that there is a discriminatory effect orv participants. 

V 

(a) 

It is conceivable that the reasoning of Lau has been undermined by the 

subsequent decisions in Bakke and Harris , This is essentially the view adopted by 

Judge Sofaer in Bryan v. Koch and subsequently by the second and fifth circuits. 

14 

Several legal commentators have also taken this view. In Harris -, Justice 
Stewart, joined by Justices Powell and Rehnquist, concluded that after Bakke 
"Title VI prohibits only purposeful discrimination," (p. 379), a position that 
Justice* Blackmun for the majority apparently accepted (p. 372f, note 10). 
Finally, in' Bakke itself the Brennan Four noted ihe shakiness of the reasoning in_ 
Lau: 

We recognize tjiat Lau,* especially when read in light of 
our subsequent decision in Washington v. Davis , 426 U.S. 
229 (1976), which rejected the general proposition that v - - 
governmental action is unconstitutional solely because it * \ 
has a racially disproportionate impact, may be read as ^ 
> being predicated upon theryiew that, at least under some 
circumstances, Title VI proscribes condudt #hich might 
not be prdhibited by tl)4X!onstitution. Siijce we are now 
of the opinion . . . tfwft Title VFs standard, applicable 
alike to public and private recipients of federal funds, is 
no broader than the Constitution's, we have serious doubts 
concerning the correctness of what ^appears to be the £|t 
; prertiise of that decision, (p. 352) * m t 

JiUight of the rulings in Bakke and Harris ,, therefore, one vifw^is that the effeqts 

standard of Lau is overruled. . 



(b) 

• * • * 

Another possiSQty is that Lau could be re-cast along the lines suggested by 

Justice Stewart's concurrence. For Justice Stewart, the^steue in Lau was the 



validity "of HEW's regulations promulgated under Section 402 of Title VI. Justice 
Stewart, joined by Justice Blackmun and Chief Justice Burger, noted the absence 
of any claim of intentional discrimination' on the part of the school officials, 
"only that they have failed to act in the face of changing social and linguistic 
patterns" (pp. 569-570). Because of a lack of purposeful discrimination, Justice 
Stewart was skeptical whether the non-discrimination language of Section 601/ • 
"standing along, would render illegal the expenditure of federal funds on these 
schools" (p. 570). Rather, Justice Stewart focused on HEW guidelines that 
required a school district to "take affirmative steps to rectify the language 
deficiency" in order to open up educational programs to students unable to Sgeak* 
or understand the English language. From this perspective, w (t)he critical 
question (was), therefore, whether the regulations and guidelines promulgated by * 
HEW go beyond the authority of Section 601" (p. 571). 

The Justice Department argued that the guidelines were issued by HEW 
pursuant to Section 602, which authorizes' an appropriate, federal agency "to 
effectuate the provisions of (Section 601) ... by issuing rules, regulations, or 
orders of general applicability which shall be consistent with achievement of the 
objectives of the statute . . (pp; 571-572, nole 3). The test of the&alidity of 
the regulation was whether it wa& "res^nably related to the purposes of the 
enabling legislation" (p. 57i; quoting Thorpe , v. Housing Authority , 1969, pp. 280- 
281). The guidelines satisfied that* standard, although Justice Stewart did not 
explaii) the grounds on which he reached that conclusion. « \ * ^ £ / 

The approach of Justice Stewart's concurrence in Xaii suggests that Section 
601, standing Alone, would require a demonstrate of purposeful discrimination. 
This would equate Section 601 with the equal protection clause of Section 1 of 

\ * 

' 1 1 * •» 

the Fourteenth Amendment., At the same time, however," the -Stewart ' 
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concurrence suggests that a federal agency would have authority under Section 
602 to issue regulations and guidelines that would be more stringent than the 
provisions of secton 601 on their own. Presumably, where a federal agency saw a 
risk that a group, because of its national origin, would be effectively "excluded 
from participation in" or "be denied the benefits of" a "program' or activity 
receiving federal financial assistance,? it eoul<J act to impose some affirmative 
obligation on a recipient of federal funds to ensure meaningful participator As « 
Justice Blackmun empKasized^in his separate fconcurcence,* the 1,800 children 
affected represented "a very substantial group that is *being deprived of any 
meaningful schooling because the children cannot understand the language of the 
classroom.". For him "numbers (fere) at the heart of this case . • •" (p. 572K 

If federal regulatory power, under Section 602 extends beyond the authority 

r _ 

of Section 601, the result in Lau seems justifiable even if it is .assumed that 
Section 601 incorporates a purposeful discrimination standard. - The ridk of 
excli^n of non-English-speaking students from meaningful participation in the 
educational process was realistic and the concern was not incompatible with the 
overall equality provisions of Section 601. Moreover, the decision in Lau must be 
understood in light of the state's compulsory attendance law, its command that 
English be the language of instruction in the classroom, .and its policy that 

English be mastered Ay all pupils in sfehool. Furthermore, as Justice Powell 

. "'^ * , \ . '• 

observed in Bakke: ; • • • > 



(W affirn 



affirmative 'duty imposed In Lau) did not result in the 
•denial of the relevant benefit— "meaningful opportunity to 
participate in the educational program"— to anyone else. • 
No other student was deprived by that preference of the 
ability to participate in San Francisco's school system, 
* and the applicable regulations required similar assistance ' 

for all students who suffered linguistic deficiencies. v (p. 
.*S04) 4 
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Consequently, no conflict with the non-discrimination language of Section 601 
existed, and the guidelines promulgated pursuant t,o Section 602 could be deemed - 
reasonable and valid. » 

This suggested interpretation of Lau is compatible with the subsequent 
ecisions in Bakke and Harris . It would also allow >added flexibility for federal 
enforcement of Title VI by issuance of guidelines under Section 602 that, in some 
circumstances, went beyond the strictures of Section 601, provided that the 
guidelines, were not incompatible with or in cdnflict with the terms and 
objectives of Section 601. This interpretation, then, would analogize Section 601 
of Title VI to the equal protection clause of Section 1 of the Fourteenth 
Amendment and Section 602 of Title VI to the Section 5 enforcement provision 

of 'the Fourteenth Amendment. 

■* * - • * 
Since 1966, the Court has construed congressional power under Section 5 of 

the Fourteenth- Amendment to 'extend beyoQd the contours of the . equal * 

protection guarantees of Section 1. In Katzenbach v. Morgan (1966), the Court 

interpreted Section 5 as ."a positive grant of legislative power authorizing 

, Congress to exercise its discretion in determining whether and what legislation is 

V 

needed to secure the guarantees of the Fourteenth Amendment" (p. 651). There, 
the Court upheld a provision of the Voting Rights Act of 1965 which prohibited 
application of state English-language -literacy requirements to otherwise 
qualified voters who had completed the sixth grade in an accredited American 
school in which the predominant medium "of instruction was a language bther 
than English. The Court earlier had, held in Lassiter v. Northampton Election 
Board~ffB59) that state literacy tests were not^ invalid under the equal protecton 

* * ' 

clause. The Court In Katzenbach found if unnecessary^ as a prerequisite to 
upholding the federal" voting statute, to hold the state literacy provision 



unconstitutional. Lassiter was not overruled. "It was enough ihat the Court 
could perceive a basis upon, which" Congress could reasonably predicate a 
judgment that application of literacy qualifications : . . would discriminate in 
terms of. accels to the ballot, and" consequently in terms of access to the 
provision or administration Of governmental programs" Fullilove v. Klutznick. • 

(1980, p. 4987). ..<"*"" 

In Fullilove v. Klutznick ," the Court upheld the validity of a federal 
spending program* that mandatedflh^ 10% of the federal funds granted.for local' 
public works projects be used by recipients to procure supplies or seryjees from 
businesses owned and controlled fcy members of statutorily identified minority . 
groups. Although the equal protection clause, standing .alone, would not have 
-mandated the 10% set aside provision, the central opinion in Fullilove , authored 
by Chief Justice-Burger, upheld the statute on the ground that Congress could 

reasonably infer that the disparity in the percentage of pubuTcontracts awarded 
■ / ' ' ' ^ / , ^_ 

to minority business enterprises resulted "from the existence and maintenance of 

y" / ' 

barriers to competitive .access^ which had their roots in racial and ethnic 
incrimination, and which continue today, even absent any intentional 
discrimination or other unlawful conduct" (p. 4987). Thus, Congress could enact 
remedial legislation under SejeHioni5 of the Fourteenth Amendment on the basis 
of its view that -"traditional procurement practices, when applied to minority 
businesses, could perpetuate, the effects of prior discrimination" (p. 4987). The 
legislation' was valid even without^ finding of current illegal procurement 

practices* % 

Fullilove , the Chief Justice "cited La u v. Nichols as an. instance* where 
the Coprt upheld jn impact fstandard included in regulatons adopted under a 
*federal\jpending prbgVam. .Despite the absence of improper discriminatory 



purpose in Lau, the regulations were Valid. On the assumption that Section 601 

\ 

of Title VI requires a findingof purposeful discrimination, the favorabje mention 

of Lau in the Chief Justice's opinion 'in Fullilove strongly suggests that federal 

authority under Section 602 goes bey,ond the self-executing terms of Section 601. 

^Thus, the decision in Fullilove , relying on Section 5 of the Fourteenth 

Amendment and citing Lau in that context, supports the reading of Lau 

suggested here. This would allow the decision In Lau to survive despite the 

decisions in Bakke and Harris and would suggest a certain administrative 

flexibility on the part of federal agencies to require more, under the 

implementaton authority of Section 602 than would be mandated under the 

nondiscrimination provisions of Section 601 standing alone. * 

Federal Enforcement of Title VI in Ppstsecondary Education w C « \ ' 

* - * * 

For the past ten years, the specific responsibilities of HEW (and now <he 

U.S. Department of Education) for the enforcement of Title VI have, been the 

subject of litigation. In 1969-1970, HEW found that ten states^Louisiana, 

Mississippi, Oklahoma, North Carolina, Florida, Arkansas, Pennsylvania,^ Georgia, 

Maryland, and Virginia) "were* operating segregated systems of higher education 

in violation of Title VI.1 15 Five of those states s totally ignored orders to submit 

desegregation plans, and the plans submitted by the other five states wefe. 

apparently unsatisfactory to HEW.. Although they plans were"\ deemed 

• - * 

unacceptable,- however, HEW did not formally comment on them for two* or three 
years. , 

In a series of litigation begun as Ada'ms v. Richardson (Adams I ), plaintiffs * 

challenged HEW's enforcement of .Title VI in the ten specified states (1972). 

. • p * 

Judge Pratt stated in Adams I that "(t)he basic Issue . . . (was) whether (HEW's)' ' 

. / • • ' * t 

exercise of discretion in relying largely on voluntary compliance to accomplish 



the progress ac h ieved and to obtain compliance in the areas still unresolved 

meets, their JuU responsibilities under the mandate pf Title VP '(p. 640). The' 

court held that n (w)here a substantial period of time has elapsed, during which 

periodic attempts toward voluntary Compliance hay$ been either not attempted 

or have been unsuccessful or have been rejected,. (HE W T s) limited discretion is 

ended and they have the duty to effectuate the provisions of (Section 601 of 

'Title VI) by either administrative determination . . that funds Should be 

terminated, or. by any other means authorized by law . . (p. 641). Tn short, 

^here HEW had found non-compliance and voluntary negotiations* had not been 

_JBuccessful, it had a duty to«implement remedies made available by Title' VI for 

enforcing its substantive provisions. HEW had "no discretion /to negate the 

t 

purpose and intent" of title VI "by a policy , • • of 'benign neglect 1 but,, on the 
contrary,- (has) the duty, on a case by case basis, to employ the means set forth 
in (Section 602) to achieve compliance" (p. 642). 

In Adams II (1973a), the court ordered* HEW to commence enforcement* 
proceedings ^gainst the ten nQn-com&ylng states within a specified period, of 
' tirAei aj>peal, the District of Columbia Circuit court* sitting en banc , held in 
Adaps^m (1973b) that a "consistent failure" on the part of, HEW to institute 
•compliance proceedings "is a (Jer.eliction t of duty reviewable in "the courts" (p. 
1163). The appeals court upheld the district court's ofder, but modified thfe, 
timetable allowing the ten non-complying states time to submit new 

t o • 

desegregation plana^ The court o{ appeals noted that "desegregation problems in 
colleges.and universities differ widetyLlrom those in elementary and secondary 
schools, 11 and that HEW had- not formulated guidelines for desegregating 
statewide systems of higher education (p. 1184). The court observed that "(t)he 
<* problem of integrating higher education must be dealt with on a statewide rather 
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than 'a school-by-school basis" and that statewide desegregation plans must take 

into account "the special problems of minority students arid of black colleges. . . 

j 

(which) currently* fulfill a crupial need and will continue to gjay an important 

* * • . **** 

role in Black higher education" (pp. 1164, 11§5). 

The court in Adams IV recognized the need to provide for "minority access 
to quality post-graduate programs" by focusing on the needs of black students 
and also on the needs of black institutions, (p. 1165). Presumably, integration of 
white institutions could.not result in neglect Of the welfare of traditionally black 
institutions. The court, albeit in dicta, clearly signaled that HEW's guidelines 
should include consideration of*ihe role of black institutions within tfHinitary 



lS^lt 

system. y 

* s * i 

Subsequent to Adams III , HEW referred the states of Louisiana and 

r * 16 

Mississippi to the Justice Department for enforcement proceedings/ In June 

197*4, HEW found acceptable the postsecondary desegregation plans submitted by 

all the Adams states except Maryland and Pennsylvania although the department 

had not at that time issued desegregation guidelines under Title VI for 

postsecomfcry education. --In Adams v. Califano (Adams IV ) the' district court 

found that six of the state plans "did not meet important desegregation 

requirements and . . . failed to achieve significant progress toward higher 

education desegregation" (1977, p. 119). The basis of the court's holding suggests. 

a politicized intra-dcpartmental dispute and a new departmental approach 

following the infcugration of the Carter administration in January 1977. 

Apparently, despite the absence of official regulations, communications in 

1973-J$74.from HEW to the Adams states "identified the critical requirements 

of an acceptable desegregation plan" (Adams IV, 1977,. p. 119). ^The plans 

actually submitted by the states, and eventually officially accepted by HEW, 



\ "failed to meet the requirements, elrlier specified in " the individual 
communications (p. 119). The plaintiffs vigorously objected to the state ^plans 
because .of alleged inadequacies concerning\"desegregation of student bodies, of 
laculties 9 the enhancement of BlacK - institutions long disadvantaged c by 
discriminatory treatment) and desegregation of the governance ' of % higher 
education systems" (p. 120). .The director of the Office of Civil Rights (OCR) 
agreed with plaintiffs' position and so testified. He ntust have lost out.in the 
in tra-dep2*t mental bureaucratic ^maneuvering becauSfe HE*W ultimat,ely/foui)d the 



state plans acceptable even though inconsistent with the TcriteriafPrivately 
communicated to the states by some HEW officials. Since 'no official guidelines 
-Had been promulgated; it may be assumed that in the final analysis HEW actually 
/ applied tess rigorous standards when approving the state plans than were 
^ articulated during the negotiation process by OCR. The official acceptance of 
the stibmitted plans was^t tacit departmental decision to adopt less stringent 



^ stancterjd| of ;«^ripatiy^ Intejjration effojrts sunder Title VI than initially 

' suggested by bCR inlhe^ff<Jft£ss of. n%Qtiation./ 

In Adams IV - Judge ; PratV.^ew on the dicta in Adams III to order. HEW to 
" • » \ V" ■■ ■■ ■ ; ' v 

develop desegregation criteria for higher .education" that "will take into account 



9 .<* 



the unique importance of Black coHege^etnd at the same time comply with the 
congressional mctn'date" (p. 12Q) ( Ju^eJ Pra'tt 'stated that n (t)he process of 
desegregation must not place a greafer 'btpden roife Black^institutions or Black 



students 1 opportunity to receive a quality public higher education" (p. 120). ' 

/? I « * [' • . " * 

It is possible, therefore, to interpret tfie decisions in Adams gl land .Adams 

IV in two quite different wqys. ' First Jthey may stand for the proposition that the 

. state plans jwere -wrongly accepted Decause^fiey (lid not conform to the criteria 

articulated by certain HEW official! in informal-communications with the states. 
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"Since no other criteria were \explicitly articulated, HEW would be held 
accountable to application of the sole standards found to be in existence. Such a 
decision would not implicate the court in mandating HEW to devise a particular 

set of criteria but only require that HEW live up^ to the informal criteria 

* * % \ 

announced when reviewing state plans for compliance. The decisions. would" turn 

on an improper application of HEW's own inf6rjnal criteria, not on the 

substantive merits- of the standards themselves. Urfder this interpretation, HEW 

\ * 

v \ 

could have adopted less stringent standards, and theft applied them. What HEW 

\ ; , 

could not do is announce one set of criteria and tacitly employ a different 



normative benchmark.* 



An alternative, broader reading would be that Judge Pratt imposed certain 



substantive standards on HEW when the 



department formulated its guidelines. 



Specifically, Judge Pratt's decision can be interpreted to require that the dicta 

" * N » 

from Adams HI on the role of black institutions be mandated 'for Inclusion in 
HEW f s guidelines. . fcuqh factors as^tpe placement and. duplication of new 

programs agd the enhancement of black institutions might well be deemed 

• • * J " / % . * V. - 

necessary cdrhponentsof HEW's guidelines under this reading of Adams IV , 



With the change of administration, it became clear the HEW read Adams IV 

* V ' ■ / / " ~~ m 

broadly, and the guidelines eventually submitted to the court reffected this brbad 
view (Federal Register, 1978). # The/ Department noted that the six Adams IV 

states all had a history of de jure segregation and^were, therefore under m 

17 * • 

affirmative duty to desegregate. The test of a desegregation plan-was its 

r * 
effectiveness; it must "address the problem of 'systemwide racial imbalance" 1 (p. 

* * 

$659). In order to achieve effectiveness, HEW* followed what jt perceived to be 
the direction of Adams PT and Adams IV , a statewide approach. a Most 
significantly, the<Department's guidelines set forth specific numerical goals and 
timetables that must be satisfied by a state's pBm: * 
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(T)he goals ar* established as indices by which to measure 
progress toward the objective of eliminating the effects 
of unconstitutional <te-jure racial segregation an<L of 
providing equal educational opportunity for all citizens of 
these states. They are benchmarks and provide tne states 
the clear and specific guidance called "for by the Court, 
(p. 6659) 

After HEW's promulgation of the Adams guidelines, all of- the non- 

*complying statfes but North Carolina submitted satisfactory 4 desegregation plans. 

North Carolina is undergoing enforcement proceedings.* A district court has 

barred HEW from deferring funding pending the outcome of the proceedings and 

court review. Interestingly, in contrast to HEW f s interpretation of Adams HI and 

ft dams, IV under the Carter Administration, the district court in State of North 

Carolina v% Department of Health, Education and Welfare (1979) narrowly , 

construed the decisions in^the .Adams litigation. Judge Dupree quoted from the 

court of appeals decision in Adams 111 to demonstrate that the Adams case was 

not intended "to resolve%articular questions of compliance or noncompliance. It 

was, rathe*r, to assure that the- agency, property construes its statutory 

obligations, and that the policies it adopts and implements are consistent with 

those duties and not a negation of them" (pp. 1163-1164). The court of appeals^ 

Adams m further noted that "the order merely requires Initiation of a ppecess 

which, excepting contemptuous conduct, will then^pass beyond the District 

Court's continuing control and supervision" (p. 1163, note 5). / 

. Relying on^the court of appeals' statements in Adams III , Judge Dupree 

concluded that Adams IV "did not; stray beyond the essential jurisdictional 
• p * 

confines" of Adams- in (p. 932). The state plans were Rejected in Adams IV , 
according to this view, "not because the state -systems themselves' had been 
found in Violation of T?lle VI, but because their proposals failed to meet the 
requirements which, had been previously specified by :the' Secretary concerning 
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enhancement of black institutions, ang desegregation of faculties, student bodies 

and governing councils" (p. 932). Thus, Judge Dupreee in StaUPof frorth Carolina ^ 

.p ■ 

^interpreted Adams IV narrowly, as an attempt to remedy "HEW's fSilure to 

\* 

. enforce itpqwn Title VI compliance guidelines," but not specifying or approving 
the content or reach of those criteria (p. 932 and p. 932, note X). 

If the narrow view of the Adams litigation suggested by State c^f North - 
Carolina is correct, then the federal agency has considerable discretion in 
formulating desegregation guidelines for higher education, to any event, the * 
Adams Criteria are only applicable by their terms to states having a history of de-_ 
jure segregation. In a ^Situation such as that involving North Carolina, the, 
specific substantive scope of Adams III and Adams IV must be determined. If, as 
State of North Carolina suggests, those decisions were essentially procedural and 

« -r 

not substantive in nature, then the Department of Education would be free to 
formulate guidelines that satisfy the affirmative duty to desegregate as that . 
concept has developed more flexibility in the constitutional cases discussed 
earlier. If the Adams decisions impose some substantive Obligations in 
formulating desegregation criteria, the question^ remains whether those criteria 
comport a or conflict with the underlying nondiscrimination principle of Section^ 
601 'of Title VI. If Adams III and Adams IV piifport td^mandate substantive * 
enforcement 1 criteria, then the underlying .validity of those orders must be- % 
reassessed in light of the evolving understanding of Section 601 after Bakke and 9 
Harris. 



j 
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Taking Stock 

To this point, we have considered the following: 1)' gertS|I overview of 



2 &9 




constitutional developments in the desegregation bf primary "'arid secondary 1 
education, emphasizing both the substantive liability Issues (for -non-southern 
states) and the remedies problems, 2) the application of desegregation principles 
derived from the context, of primafy and secondary education to the 
postsecondary setting, and 3) the federal government's equal opportunity 
enforcement responsibilities under the statutory provisions of Title VI of the 
1964 Civil Rights Act. We now turn to a synthesis of these developments to~ 
ascertain their significance for the formulation of * a federal policy 
desegregation of higher education. , 9 %t 
Current legal and Constitutional Duties Imposed m the Department of Education 
At a minimum, the Adams Ktigation imposes a duty on the department to 

v - • 

enforce the nondiscrimination^ provisions of Title VI. Where voluntary 
compliance procedures have not succeeded, the department * is under an 
.obligation to commence enforcement proceedings, as now underlay against the - 
State of North Carolina. , - 

Adams orders the formulation of desegrtgation criteria to be used in . 
implementing Title VI,- HEW responded^ to the count's orders' by establishing 
^Revised Criteria. Specifying the Ingredients o%^cceptable Plans to Desegregate 
State Systems of Public Higher Education? (Federal Register, 1978). At least 
three problems remain with these criterfa. Ftfst, it is unclear' whether the 
President has specifically approved them. Uijder Section 602 of yntleiyi,. tt (n)o 
such rule, regulation or order shall become effective unless and tijlt^approved by 
the Presidents Nothing in the Federal Register suggests that the Presidfent has 
specifically approved the cirteria. This omission, apppreritly overlooked by 



r . Judge Pratt in Adams IV,-Wd pose a technical, problem for the department if • 
pending litigation with North Carolina returns to Judge Pupree's court. ' « .. 
Seqond, the revised^iteria apply only to states "wWcffermerly grated , 
^ a dual sys^n if public- eduoa|on . . .« <p, 6659). If the Department is ^der an •' 
& obligation to enforce Title VI, it would^eem that it must alsp o^p J^iiies 
. for implementing th^e statute throughout all states.. This woul#nefeSate the 
formulation of rules* to govern situations in which official acts of segregation 
cWi. although no-statutory dual system ever existed. The uniformity provision 
j>f Title VI requires- evenhanded" treatment of de i jure Wegation "wherever 
found," arid ajnc^Kej^it is clear tha$/de j^re* segregation 'can exist, by 
' intentional acts- of official segregation e^where nb statutory dual system' 
existed. • ' _ t 

Third, the revised guidelines apply only to public institutions of -higher 
education. Jfet, as stated in the opinion of. Justices Brennan, White, Marshall and 
Blackmun in Bakke, "Title VTs standard '(is) applicable alike to p'ublio and pWvate 
recipients of federal funds . . ." (p. 352). If Adams . requires that the federal 
government enforce" the provisions of Title VI, if would seem incumbent upon the > 
appropriate agency to specify enforcement criteria for privaH&s well as public 
institutions.' After aU,^w£e^eotion 602, the relevant federal department of - 
agency is "directed to effectuate" Title VI "by 1 issuing rules, regulations, or • 
orders of general applicability .!..".. 1 

* p 

To.be sure, the substantive issues involved with regard to pfivafc" 
institutions that were once segregated are complex. It may be that different 
criteria of causation, might be appropriately' applied (e.g.,>emote segregation 
might not be sufficient to trigger a Title VI sanction), or the scope of an 
acceptable remedy might differ- (e.g,, an open-doorgpolicy, following ASTA, 
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might be sufficient). But whatever the substance of the guidelines, it is 
especially important that they be formulated because private universities are not 
typically subject to constitutional contraints, of equal protection. Consequently, 
a Title VI remedy may be the only one available for an aggrieved party in a 
private institutional setting. Moreover, guidelines to combat sex discrimination 
have been issued under Title IX of the Higher* Education Act. 'Failure to act 
under Title VI gives the appearance that sex discrimination is treated more 

y 

seriously, and with a higher priority, than race discrimination by the 

Department. ■> , 

•As a substantive matter, the minimum that would be required in' . 
enforcement of Title VI would be a standard of racial neutrality-'i.e., non- 

discrimination. 18 To the extent- that a recipient of federal i|unds engages in 

f 

• intentional discrimination in student admissions, financial aid, or any other 
activity (with the exception of an "employment practice" as specified in Section 
604), it seems clear that the provisions of Section 601 are violated (see Adams 

III, p. 1164, note 10). Discrimination in employment would be subject to case-by- 
. case litigation under Title VII, or .potential action under the terms of Executive .. 

jOrder-No. 11,246. • 
~~~~ The decree filed in Adams IV imposes on the departmen^V a. duty to- 
promulgate "final guidelines' or criteria specifying the: ingredients of an 
acceptable higher education desegregation plan" (p. 121).' It does not specify 
substantive criteria that must be satisfied, although the opinion itself does ; 
mention some factors that should be considered; In light of the Order in Adams 

IV, the language of Adams III , and Judge Dupree's reading of Adams in State -of 

North Carolina, it ieems reasonable to conclude that^nolspecific criteria have 
— : • 

beenlmposed by the courts. Moreover, the uncertainty in the higher/education^ 

Do 
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desegregation cases nftkes it unclear just how far the Department must ge in 
remedying the effects of past de Jure segregation. It is at least arguable that 
in\plementing regulations could be limited to contemporaneous and' prospective 
enforcement of Section 601's nondiscrimination principle. The affirmative duty 
to dismantle segregated systems, applied as a remedy in Fourteenth Amendment* 

% " t > * 

litigation, does not necessarily become a part- of enforcement efforts under 

\ * , , 

Sections fiOf^tnd 602. Even if the equal protection principle of nondiscrimination 
is congruent with the terms of Section 601/thatdoes not automatically impdse a 
parallel remedy on enforcement efforts under Title VI. The Adams litigation 

creates no such affirmative maridate. ^ 

« y 

Restrictigas on Discretion in Enforcin^Title VI * . . 

Before enforcement proceedings can Commence under Title VI, efforts at 

^ 1 ~ * - - 19 
voluntary compliance must be undertaken and exhausted/ Of course, once 

-voluntary compliance efforts fail, 'Adams requires that enforcement efforts 

commence. a > 

\. -If , 9f public system of v higher education (e.g., Tennessee, Virginia, or 

Alabama) has been found by % federal court to be" in compliance with 

constitutional commands,* or if it is in compliance with . a ,. federal court 

desegregation order, then there is deemfed to be compliance undec Title Vl. 

Under Adam; II arid Adams III t!ie Department is required to monitor actual 

Qpmpliance wiih/6ourt\desepegation orders.* If thd Department finds evidence 

• * , * •* 

of non-compliance with a court order, it may. not "commence enforcement 

proceedings but must "bring (its) finding to the attention of the court concerned. 

* • • i i • 

The: responsibility for compliance . . . under court order rests upon the court 

, issuing said order" (Adams III , p. '99). \^ ~ 
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In administering title VI, the Department must apply its criteria for de 
Jure desegregation uniformly to all regions.^ Desegregation remedies mandated 
by the Department must be caugally related to findings of noncompliance* This 
follows from the general equitable principle that a remedy* cannot go beyond 
curing the substantive violation, at issue* 

I 

Section 602 t>f Title VI specifies that any fund cut-off tt shall be limited ^n 
its effect to the particular program, or part thereof, in which such 
noncompliance has been found In the leading case on this-, pinpoint 

provision,' Board of Public Instruction^ Taylo/ County v. Finch (1969), the court 

held that ^termination of funds Under Title VI "must be made on a program by 

# 20 * ^ 

program basis . . ."-(p. 1078). In Taylor County , Judge Goldberg noted for the' 

court that sometimes specific programs are "insulated from otherwise unlawful 

activities." Such programs should not M 

suffer for the siris of others . . HEW was denied the 
right to condemn programs by association; the statute y 
prescribes a policy of disassociatibn of programs in the ; 
fact finding process. Each must be considered on its own 
meHts to determine whether or, not it is in compliance 
with the Act. In this way the Act, is shielded from a • 
vindictive application. Schools and programs are riot 
condemned en masse or in gross, with the good and the 
bad condemned together, 4 but the terminat|||^power 
V reaches only thoSe programs which would utiUjQg^deral 
^ ^ - money for unconstitutional'ends. Under this procedure - 
•» each program receives its own "day in court." (p. 1078) 

The court found In Taylor County that resptonsibiEty lay with thefederal. 

.agency seeking to cut off federal funds to. make findings of fact to support its 

actions: , 4 

♦ , <j • 

* The administrative agency seeking to put off fede/^1 
funds must make findings of fjtct indicating either that a**** 
particular program is Itself grifninistered in . a 
discriminatory manner, or is so aff ecfed by discriminatory 
practices elsewhere 'in the school system that it thereby 
becomes discriminatory* (p. 10?9) 



The. federal government argued that the statute imposed no such affirmative 
duty on the federal agency. Rather, it contended that the statute created an 
affirmative defense for recipients "in the^ event, that 'some programs are 

untainted • • (p. HJ76). The court explicitly rejected the feddfaj governments 

*J * * ' 

view, .instead Construing Title % to place the "burden of limiting the effects of 

* * ' v ' ' < 

termination, on the 'administrative agency responsible for the order • . (p. 

- * s 1, • 

1077). • * . ■ Jr-^***** * ^ t 

*Iri light of Taylor* Courity and* Mandel v. United States Departm ent of 

^) ' * * " ~ ~ • 

Health, Education, and Welfare (1976), the federal enforcement agency has the 

burden of finding discrimination in any prograjn subject to fund cut-off. 21 This 

raises some question of the validity, of . several .of the jSro^sions of the existing 

regulations; implementing Title. VI. \ Specifically, 45 C.F.R. Section B0A(6%2)' 

creates a presumption that an institution of post^dbndary eduction's assurances 

* * " , s 

as to admission practices* apply to the entire institution, not just 'to the 
department receiving funds. A recipient can rebut the presumption only by 



showing "that the institution's practice^in designated parts or programs of the 
Institution will in no way affect its practices in the program of the institution 
for .which Federal* financial assistance is -sought. • (p. 1977). This approach 
suggests that n a graduate school research grant coiild be terminated upon a 
finding of discrimination in undergraduate admissions" (Edwards and Nordin, 
1979, p. 533). The validity of this regulation is subject to question in light of 
Taylor County and Mandel . m I 

Areas of Administrative Discretion in Enforcing Titfc VI *• 

Desegregation remedies in pubH6 .primary and secondary education are 
based on a premise of what the racial composition of a school system would be in, 
the. absence of governmeritally-sponsored segregation. The division within the 
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Supreme Court on this iss^e stems in large part from differing perceptions of 
first principles, differing weltanschauungs i The prevailing group assumes that 
racially neutral governmental policies would produce a racially integrated school 
system. Any deviation from that norm is, by assumption, the result of 
government'al^fOstered segregation. If in a particular circumstance that 



* perception is not accurate, the responsibility rests with a defendant to show that 

'"'*'., 
integration is not the nornw 

The other group looks at Urban living patterns and concludes that private 

choices account for a good deal of racial separation. - Implicitly, this group is 

« - • 

willing to accept that state of affairs pragmatically as a given, further, these 

justices deny judicial responsibility for altering that initial position. This group 

would thrust on a desegregation plaintiff the„i>urden of showing the degree of' 

incremental segregation that results from impermissible official conduct. A ' 

prevailing plaintiff would then be. entitled only to that remedy which would | 

restore the system to its original position. If that would include considerable 

racial 'separation, then so be it, according to "this group. The Constitution • 

confers no substantive right 'to integration^ and a remedy should be confined to 

undoing the effect of a, constitutional violation.*; 

The prevailing view, reflected in^such cases as Green and Swann , leajJs to 

an emphasis on racial ratios in the remedies stage. The ostensible justification is 

that the effectiveness of a remedy can be measured by integrative results. Even 

though no affirmative rijj|it to integration exists, the rationale seems to be that 

court can legitimately focus on numbers since, By assumption, the norm 

consists of racial attendance patterns roughly 1 proportionate to total population. 

• / ] 

In, the higher education context, HEW has apparently vacillated between heavy 
3 reliance on numerical data a*nd emphasis on procedural and structural 

. : ' CO ■ • 
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remedies. The latter approach cannot be so easily measured for success and is 
not sufficiently result-oriented to satisfy those who insist that indicia of success 
be statistically demonstrable, leading to increased levels of actual integration 
(see Mandel, pp. 547-553). k 

In formulating implementation guidelines for Title VI, the ^analyst must 

determine what assumptions to make about the racial composition* that would 4 

., 

exist in a racially neutral* system of> higher education or in a particular 

• , ►* 

institution of public or private higher education. Is the full integration model of 

' - • * - j ' 9 

Green and Swann appropriate ir\ the higher education coptext* How-does that 
approach comport" with the concern articulated in Adams: for the welfare ^of 

" — ' ) - L 

historically black institutions? It would seem that the wholesale adoption of the 

Green affirmative duty remedy to the higher ^education context— perhaps through 

some form of central admissions. process, which cpuld destroy differences among 

institutions and bar student selectivity— would simultaneously "extinguish the 

traditional values of the black colleges as Curators of* AfrojAmerican culture"/ 

(Note, 1970, p. 6 ; 80). '* 

Apparently,' the existing Adams criteria attempt to promote integration of 

• 

historically white institutions and also strengthen historically black institutions 

• . " .'' 

by both encouraging, white institutions to admit and recruit more blacks and 
encouraging black institutions to reach out to attract white students. In order to ■ 
"guard against the diminution of higher educational opportunities for black 
students (and) to take into account the unique importance of traditionally black 
colleges," Section II Of the Adams guidelines requires that states specify 
numerical goals and timetables for increasing the total enrollment of black 
jfttTdenfilirtlie^^ system (Federal Register, 1978, vol. 43, 

p. 6662). Section I. B. of the guidelines requires Adams States to make specific 



commitments to "strengthen the role^of) traditionally black institutions in the 
state system" (p. 6661). r - ' \ ' 

* - 

Only, after there- is increased overall black enrollment in the postsecondary 
system, and after steps are taken to 'strengthen black institutions, can a^ state- 
establish ^numerical goals for the enrollment of white students in traditionally 
black institutions" (p. 6662). .Thus, affirmative steps to increase white 

participation at traditionally blabk institutions is required under the guidelines, 

* ** , 
but only after more blacks are admitted to the system at large and traditionally 

' . ■ > 

blacfc institutions *$re upgraded. The assumption appears to be ^hat Ithose prior 

steps will increase the likelihood that traditionally black, institutions will retain 

their identity and* "continue ta play an important role"^n public system of 

> postseconjSiiry education (Adams m, p. 1165). The Adams criteria s&m devised 
to meet the challenge pf Judge Pflatt, who declined to suggest an "answeafVto the 
problem of desegregation with accommodation of black institutions but rather 

' charged HEW with the responsibility to develop^desegregation criteria that *take o 

into account the: unique importance of Black colleges* and atvthe same time 

*• » 

. comply with the Congressional mandate" (Adams IV , p. 120), 23 

The approach adopted in the \Adams guidelines is similar to that suggested 

*~ . * 

^in a Note appearing in the 1970 Vale Law Journal. * The author argued that the 

* . V v 

"ultimate gpal" of desegregation in higher education should be to "eradicate the 

lingering effects of past de jure segregation which inhibit free student choice 

among institutions of higher education" (p. 682). He„urged a dual thrust, to.ward 

integration and toward improvement of historically Mack institutions, and much 

that he proposed— e.g., approximate equality of per pupil expenditures at similar 

types of schools, fair recruiting, faculty desegregation, use of program expansion 

and new construction to enhance integration-is incorporated in the Adams 

• *— ■ 

. 62 " 



criteria. Importantly, given the dual objectives espoused for desegregation of 
postsecondary education— i.e., to promote integration and *!to preserve the 
psychological/culfiiral and remedial functions of the Negro Colleges" (p. 683)—, 
he argued that the Green affirmative duty standard should bcdefined "in terms, 
' of practices rather than results" (p. 683). Otherwise, full adoption of -the racial 
balance" perspective of Green in a - postsecondary education context would not 
. only trench^on other distinct values of a system of postsecondary -education but 
also, gravely threaten the identity and viability of historically black institutions* 
— Gonsequentlyi it would seern^ that Adams suggests a broader view of the duty 
under Jitle VI to desegregate in postsecondary education, one trifit 
accommodates the needs for diversity within the system and t)fe distinctive roles 
of blafck institutions with the need % to dismantle the dual system, • \ . 

Previously segregated systems . In states with previously segregated 
systems of postsecondary. education, cases such as Dayton II , Sanders y. 
Ellington , and Geier y. University of Tennessee -permit the implementation of a 
remedy without the necessity of a particularized finding of a nexus between past 
segregative cohduct and <existing__observed segregation. This -imposition of a 
remedial responsibility on such previously segregated states, is clearly justified 

r 

. under constitutional case law and implicitly approved by ^he courts in the Adams 
■ litigation. Such remedial action, "however, is probably not mandated under the 
terms of either Section 601 or Section 602. ' , * 

If a policy decision is m&de, as suggested by the existing Adams guidelines, 
to require remedial action, Sanders and Adams III would justify a -statewide 
approach where ,the segregation was imposed by law on a statewide basis. The 
scope of the remedy will depend on whether theSASJ_A approach is foljpwed or 
whether Norris and Geier are deemed controlling. Under ASTA , states would be 



permitted greater tlexibility to* structure thgir postsecondary systems provided' 
that affirmative ste£s are takeri to assure that opportunities are availably for 
blacks to attend white schools aftd vice versa. Under Norris and Geier, more 
attention would be focused on the welfare" of -black institutions during the 
desegregation process.. Consistent with Acfams / there would be a duality in 
objectives— to promote - .an fend to racial isolation -but alsa to strengthen 



historically black ' ihstttafcions. .The. ' welfare " of black educators and the 4 
contribution of blaek~ institutions' as part of the heritage of black communities 
would be preserved. Existing' Adjfrmy criteria* legitimately follow the paths 
suggested *by, NOrris and Geier but can Wfault^for disingenuously disregarding 

the ASTA decision in setting forth the contnotling .legal principles (Federal 

• ' -.*'*•' °" 

Register, vol. 43, p. £659). .More administrative flexibility exists than the 

Department's rationale for the guidQUnessuggests. 

The desegregation implementation cases in primary and secondary 

• education permit an examination of racial ratios- The ^assumption is tha^ the 

• , * 

court order is designed to restore the school system to its initial status prion to 

>* ' ' "* 

. official -discrimination, which, by assumption, would be integrated. Direct 
' , • »» 

application of this assumption to t.he area to higher education is subject to 

question because of 1) the desirabiiity^of retaining and strengthening historically 

black institutions, 2) the essential lack of fungibility of different institutions of 

.higher education, 3) the lack of compulsory attendance, 4) the essential function 

, of freedom of choice for students whe/e 1 their choice is limited only on the basis 

of individual merit, and 5) possibly different choice patterns among different 

students based on (a) geography (b) desire to attend public vs. private institutions 

of higher education, (c) desire to attend \n-state vs. out-of-state institutions of 

higher - education, (d) different perceptions of the return to an investment in 



higher education, (e) different family responsibilities and opportunities, (f) 
different economic circumstances, and>(g) varying career objectives and 
aspirations. These differences, recognized by all the courts that have decided 

higher education desegregation cases, undermine to some dejgree the 

i 

"universalist assumption" of Green as applied tjp postsecfcndary education. 

However, they do' not compromise the affirmative duty to desegregate systems 

(and institutions of postsecondary educaton. Rather these differences suggest an 

orientation that places less emphasis on numerical indices. In order to overcome 

ncern that de-emphasis on numerical ratios leaves open the risk that states 

shirk their duty to desegregate, it would be incumbent on the Department 

* of Education to devise standards^other than facial ratios, that are relatively 

-easily ascertainable. Certain provisions of the existing Adams criteria adopt this 

approach. * • 

1. The Department can "require that states, as part of a desegregation 

plan, provide resources to historically J black institutions "which are at least 

.comparable to those at traditionally white institutions having similar missions"* 

(Federal Register, vol. 43, 1978, p. 6661). Where provision of unequal and 

inadequate resources to a historically black institution is 'a vestige of a state* 

imposed duai system* thefe is certainly v .ju$itfication for requiring basic 

equalization during the period oktransition to a unitary system. As the preamble 
• » 

to the Adams criteria specifies 9# ,however, the/ ultimate goal must be the 
development of a "unitary system free of the vestiges of state imposed racial 
segregation" (p. 6660\ Otherwise, the , financial equalization remedy could 
exacerbate or perpetuate nhe dual system, which would be constitutionally 
■ suspect under the decisions in Sweatt and McLaurin. 



Both Sweatt and McLaurin stressed the importance of intangibles in 
postsecondary education, noting thfe problems that aTisfe from racial i^Jftjion. 



Accordingly, it would seem impermissible to promote equality in resource 
allocation to black institutions as a long-te^n solutipn absent concomitant 
measures such as aggressive recruitment and nondiscriminatory admission^ to 
lncrej^e fhe white presence at previously black institutions (see Geier v. Dunn , 
1972, pp. 580-581). The Adams criteria recognize that traditionally blafek 
institutions are not "exempt from the Constitution or the requirements of Title 
VP (p. 6660). The eventual goal must be a unitary system, not the'perpetuation 
of racially separate and identifiable systems. In the transition, however, Adams 
IV specified that w (t)he process of desegregation must not place a greater burden 
on Black institutions or Black students opportunity to receive a quality public 
higher education" (p. 120). On an interim basis, therefore, and accompanied by 
othef*desegregation measures, a .rule of comparable resource allocation is 
permissible and has the virtue of 'being easily measurable. 

~2. Under Geier v. Dunn , the Department can require the creation of 
cooperative programs among desegregating institutions.' If these programs are 
ineffective in, eliminating competition for the. same students) the Department 
can require the exclusive allocation of programs to one institution or another in 
order to increase the racial integration of the particular^campus (p. 581). Where, 
over a period of time, cooperative programs or exclusive assignment of programs 
do not substantially alter the racial composition, 6f the units within a system, 
"mor* radical remediesJHmay be required. When the constitutional violation is of 
a "severe and egregious nature," then the merger of institutions mignt even be 
justified (p. 581). 24 • A 
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The key jnessage on this* point in. the Tennessee and Virginia litigation is 

that duplication of programs must be eliminated where identifiably black and 

white institutions are in competition. The exclusive program allocation approach 

Is designed to Sssure that the educational environment for 'students in thdse 

K \ , * • * 

programs wilf ^integrated. In the TSU litigation, for example, there were 

Cursing programs' at traditionally* black TSU and at the competitive and 
predominantly white UTN. Initially, the courUrtas persuaded that UTN^and TSU 
were not in competition because TSU offered a traditionally daytime program 
whereas UTN offered- an evening program aimed at v working adults! Once 
persuaded that the-programs were in fact competitive, the judge ordered an 
exclusive program* assignment to TSU. and ultimately merger. 

j A critical issue not precisely addressed by the courts in Jhe TSUlitigation 
is the nature of the objectives in eliminating duplicative programs. At a 
minimum, Geier holds that competitive .programs at traditionally white and "black 
,.sehools*impede desegregation by attracting a segregated rather than a racially 
mixed learning environment. Given the importance ( courts assign to an 
integrated learning experience in postsecondary education, Geier mandates that' 
a satisfactory desegregation, plan ' must eliminate such forms of program 
duplication. ' 

Geier leaves 1 mors ambiguous the naturd of and rationale for the "white 

presence" mandated at TSU. Judge jGray stated the "white sutdents would not be 

f 

attracted to (TSU) in any substantial numbers until there is what . might be 
termed a 'white presence' on the campus" (p. 581). The question is whether white 
students- could not be successfully recruited into a particular program until some 
whites Were already participating, or, whether there was a separate institutional 
concern that, in the aggregate, more whites be enrolled in courses at TSU. The 
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first concern is fully compatible with early cases such as Sweatt and McLaurin, " 
with Brown, and with remedies casei such as Green" and Swann. Indeed, one of 
the major justifications for the affirmative duty concept of Green was the notion 
that a desegregation plaintiff had a cognizable interest in, if npt a substantive^ 
right to, an integrated education. ' • ♦ 

- The rationale for the second concern is somewtfaUess clear. That is, what, 
consistent with the theory of desegregation, supports* a concern wtth-overall 
m numbers of blacks and whites at an institution if they are in fact enrolled in ; ' 

separate programs? There are several possible reponses to this .question. First, 
Cven if black and whije students are not enrolled in the same programs and do ' 
not, attend class together, they may participate together in campus extra- 
^ curricular activities* meet and exchange ideas in the informal intellectual f 
climate of a postsecondary campus, and otherwise develop social, housing and v ^ 
friendship networks that contribute toward reducing racial stereotyping a^dLy 
promote improved communication by diminishing racial isolation. Second, a 
generalized white presence on campus might make recruitment of whites for 
•other programs-. easier.- This rationale views- institutional change as an 
incremental, dynamic process; a white presence now? in program X may facilitate 
attracting more whites in ^ogram Y in 3 years. Third, location of ^ 
.predominantly white ' program *t a historically black school will enhance 
* affirmative efforts at integrating that program. . '*• • 

, These justifications for a concern with an institutional white presence at 
, historically, black postsecondary institutions-as distinct from a white presence 
. within specific programs-all ^rely , on prospects for integration. Some 
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icomponents of the TSU litigation suggest, however, that, desegregation^ goals are i' 
.furthered by the existence at TSU of identifiably white programs, hot as a^means 
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of eventually promoting integrated learning experiences but ias a satisfactory 
ultimate goal. As an end, rather than as a means, such an approacn poses serious 
conceptual difficulties • because of the rather tenuous link . between th^ 
advantages of integrated education and the exstence of a 'few white program 
units at a predominantly- black institution. As 4 long-term objective, such a~ 
confederation of racially identifiable units, albeit under a single campus 
administration,* smacks very much of the discredited separate but equal doctrine. « 
The goal of strengthening black institutions cannot be achieved by a returp to a 
different form of racial separatism, cosmetically concealed by aggregated rather > 
than disaggregated data. Therefore, except as institutional integration can be ' 
used, as a means of promoting integration within one or more programs, greater 
•emphasis should fce placed on strategies that attract whites to specific programs 
at black »institutioris and, ponvers&y, that attract blacks to particular programs 
at historically white institutions. 

With respect to the Department's Adams criteria, this analysis* would 

suggest cautious application of tb&xequirement that a desegregation plan "give 

±* - . » * * 

priority — consideration to t pl acing any n ew undergr a du a te, gr a du a te, or 



professional degree, program, courses .of study etc., which may be proposed/ at. 
traditionally bltak institutions, consistent with their missions" (p. 6661). 
Sensitively allied, as a meads toward an end, and sensibly applied, in 
recognition of . generally applicable- equitable, principles, the x "priority \ 
considerations-provision Js probably justifiable under Geier , provided_tbat, f for 
good reason shown, & state would be able to pursue its own educational policy 
objectives in other ways- compatibly with its affirmative duty to desegregate. 
While warranted^ a.matter of policy discretion in a proper set of circumstances , 
if sufficiently flexibly administered, the "priority consideration" rule ca^ffiot 
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reasonably be deemed mandated by existing eases such as Geier or Richardson v. 
Blantdn '(197gf. 25 ' 
3. . Under . MiUik'en n , the Department could legitimately require a state 
desegregation plan to include compensatory instruction, counseling and career 
guidance, and faculty and staff development programs.', Ii^jpthat case, the 
Supreme Court upheld a court order that mandated provision of remedial 
education programs as part of a school desegregation decree. The Court 
declined to restrict the desegregation remedy to school assignment policies 
because discriminatory student assignment policies can "breed other inequalities 
. . . into a dual system founded on racial discrimination" (p. 283). In remedying 

current effects of past discriminatory conduct, "(f)ederal courts need not, and 

_ . . - .. . 

cannot, close their eyes to inequalities, shown by the record, which' flow from a 

longstanding segregated system" (p. 283). 

Section II. H. of the Adams criteria enumerates Milliken -style remedial* 

measures, and where proper foundation is established, these measures can be 

imposed as a reasonable means of effectuating a state's affirmative- duty -to £ 

desegregate (p. 6662).- The Adams ^criteria also sumrest the^ imposition of 

financial aid as a part of a, state desegregation plan. Although Milliken II does 

not expressly deal witt^financial aid, since it arose in a primary an* secondary 

education context, imposition of such a program is not a significant extension of 

the principle announced there. By analogy, courts in primary and secondary 

education desegregation cases have ordered the transportjition of students at 

considerable cost; in Milliken it the remedial educational 'programs were costly 

(p. 292). in a postsecondary context, it would appear eminently reasonable to 

mandate, as part of a desegregation, program,' an appropriately designed and 

tailored financial aid plan to facilitate the desegregation process. Presumably, 
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by analogy to the magnet school concept in primary and secondary education,' a 
state could target its financial as^lsttmce^to achieve desired integrative 
outcomes. Moreover, even though existing criteria do' not N mention this, the 
Department could encourage stated to adopt financial inducements for white 
faculty to, move to black institutions or black faculty to move to white 
institutions. 

+ 4. The use of numerical goals and targets for complying with the Green 

\* * 

duty jto desegregate has been accepted in primary and secondary education cases, 

> 

such as' Swann . The court in the TSU litigation also evaluated the success of its 
intermediate desegregative efforts by an examination of statistical measures. 
Although it did not impose any numerical goa^s on. the state, the court was 
clearly concerned with -the results of integration efforts throughout the 
university system, both at TSU, the histbrically black institution,- and at the 
remaining historically white institutions. It wou^d seem reasonable to permit the 
Department to require a state to develop particularized goals, provided that (a) 
'states have the flexibility to establish the goals' consistent with reasonable 
projections of enrollments in a racigll y neutral $ystem, and ( b) the "interests of 



m state . . . author^|essin^anag[ng^their^ own x affairs," are given due deference 
within an overall ^aiicihg^||5cess (Milliken II, 1977, p. 281). 26 As' swann 
carefully noted, these goals are not matters of substantive entitlement; they 
therefore must be remedial in nature and appropriately related to the "nature 
and scope of, the constitutional violation"' (Milliken II , p. 280). A rigid quota 
woul(3^pr5t(ably go beyond the remedial characterization; T&e state must have 
some flexibility in defining its target? and establishing modes of achieving them. 
On the other hand-, the Department can and should require that a |t*te justify 
the*metho<Jology, assumptions and projections used in formulating a plan. 
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5. Another" problem with * a rigid quota approach is the risk of 
undermining institutional prerogatives with respect to racially-neutral 
admissions criteria. A rigid quota would eliminate such autonomy. Short of a 
rigid 'quota, however, one could envision a policy of affirmative action 
admissions, wherein institutions, of a state system of postsecondary education 
would be required' to apply differential criteria of ad missions for minority 
applicants so as, to improve the racial ^balance within the^system. The Adams 
criteria do not go that far, and, sine* merit selection is atypical in the public 
primary and secondary school area, there are no <;onvin6ing analogies. ' 

Whether or not a^federal program could ' be developed that ties federal^ ""7^ 
funds to such standards will be considered subsequently in light of EulliloVe v. + 
Klutariick , Board of Education v. Harris , an ? d~ R^gents of the U of , 

California v. Bakke . Under Title VI, it is very questionable that a state could be 
affirmatively mandated to alter non-discriminatory admissions standards in order 
to comply with an' affirmative duty to desegregate. The . Ada'ms criteria 

4 

implicitly reflect this by permitting states to define the missions of state 
institutions on a basis other than race (p. 6661). Also, the Sixth Circuit in Geier 
indicated that "Assignment . . ."of students to a particular Institution" in a 

postsecondary .context Was "undesirable" because it intruded on the important 

- T 27 1 

interest in freedom of choice in«postseoondary education (p. 1069). In light of 

the value assigned to states' Management of their own educational affairs, 

MilUken tt , and the uncertain relationship between such a remekiy and the 

•ubstantive violation, it is far from clear that such. an extensive anVintrusive \ 

requiremen£ would be warranted or pW.tnitted as a federally imposed remedy 

under Title VL M ' , . 
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6. While a federally mandated differential adm^lions policy might be 
(a) excessively intrusive on state interests in educational management,* and (b) 
insufficiently closely related to the substantive violation (viz., previous statutory 
segregation) to outweigh that state' interest, a state-initiated affirmative acjtion 
program would pose quite different quesgons. In a* once-segregated state 
system, the validity of such a state program would be analyzed as a remedy for a 

^pre-existing constitutional violation. For 'that reason,' cases such as Bakke , 

* ' 1 

which 'arose in a setting in which there was no findftif of past discrimination, are 

not directly applicable. Greater leeway in utilizing affirmative action programs 

exists where a> state is seeking to overcome the effects of previous purposeful 

discrimination. . 
1 * x In a . remedial, setting, it would seem perfectly legal v for a state 

desegregation plan to pledge that an institution -adopt certain race-conscious 
- policies as part of aft affirmative action admissions program. For example, an 

institution could consider race as a positive factor, along with other factors such 
-as geographic diversity or indicia of disadvantage, in making admissioife 

decisions. If it chose, an institution <coul4 also modify admissions criteria for 

*^ ■ — ' : : . — : . 

minorities. This could tine justified because traditional ^criteria were deemed 
inadequate measures of expected performance, because of the educational value 
f a racially integrated learning environment, or because necessary , in light of 
oast discriminatory practices, to open doors ofjopportunity during a transitional 
period until the effects of pgst discrimination -are eliminated. 

Although the determinative opinion of Justice Powell in Bakke ruled thfit a 
rigid racial quota system was invalid, the Bfrkke case arose in a context in which 
no finding of past* discrimination could be made. It is distinctly possible that a 
racial quota could be sustained where the state couid make the following 



73 ' 



4 



Swings, fa) that the quota, was adopted as a remedy to overcome the effects 
. aTJM purposeful race discrimination, <b) that other techniques of overcoming 
»* discrimination.^ Ukely to he less effective, fa) that there is a rational 
• nexus between the yott as a remedy and the nature and scope of the substantive 
violation, (d, «h.t the 'impact on „o„-mi„o,rty students has been considered and 
that the state has acted affirmatively to offset.to the greatest extent possible 
the detrimental impact tin innocent third parties, (e) that the quota is imposed as 
• «n interim, transitional measure"for a designated period of time. Under those 
circumstances, even a quota system, if state-initiated, could well be a legitimate 
' component of a statewide higher education desegregation plan. . 

S vstems,not previously segregated hv «,.„„. Three ^ ^ ^ ^ 
the enforcement of Title VI in states where no statutory segregation existed. 
First, what standard is apppeable to determine whether a violation of Section 
601 has been committed? Second, what flexibility exists under Section 602 for 1 
the Department, by regulation,- to impose requirements on recipient federal 
funds that go beyond the self-executing requirements of Section 601? Third, 
what authority do states retain, after Bakke, m using reoe-conscious «lJ, ' 
affirmative action programs in the absence of past purposeful discrimination? ' 

1. Asthe^lier discussion .indicates, ( a majority of the Justices of the 
SupemeCo^h*, concluded that the terms p'f Section 601 of Title VI are co- • 
extensive with the provisions of the equal protection clause. A plaintiff alleging 
race, discrimination must prove purposeful discrimination, not merely that 
certain ac had the effect, even if foreseeable, of having a disproportionate" 
racial Impact.*" Although „„ Supreme Court decision has actually held ..hat the 
Washington/Arlington Heig hts purposeful discrimination standard controls in • 
Secjjon W l a u east one pre - Wasi n gt on Supreme. Court decision, Uu 
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v. Nichols, is apparently contra , it nevertheless seems likely that courts will take 

their cue from the express observation of the Brennan four in Bakke that Lau's 

premise is now undermined. The announced position of five justices in Bakke and 

the implicafWhs of both majority and dissenting opinions in HarHs (upholdiilg an 

effects standard under ESAA) indicate that the purposeful discrimination 

approach of Washington/Arlington Heights will control in Section 601 cases. 

Despite HEW's forceful opposition, that view was adopted by Judge Sofaer in bis 

extensive * and thoughtful opinion in Bryan v. Koch , applying, the purposeful 

N 

discrimination standard to Section 601 and rejecting the disproportionate impact 

analysis. It would appear tfcat, until the Supreme Court rules otherwise, Judge 

i 

Sofaer's interpretation' of the state of existing law will prevail. See Guardians 
Ass f n v. Civil Service Comm'n (1980); Castaneda v. Pickard (1981). 

2. The scope of the Department's authority to regulate under Section 
-602 is uncertain. If Section 602 confers po additional administrative discretion,^ 
then the validity of at least two portions of existing Title VI regulations are 
subject to ^question. One section bars a recipient of federal funds from using 
"criteria o\ methods of administration which have the effect of subjecting 
individuals to discrimination because of their race . . . " (emphasis supplied). 45 

C.F.R. §80. 3(b)(2). Another section, governing site selection for new facilities, 

. • \ 

s 

prohibits choices that have ^the effect of excluding individuals, from, denying 

t o 

them the benefits of, or subjecting them to discrimination . * . on the ground of 
race . . n (emphasis supplied). 45 C.F.R. S 80.3 (bX3). These criteria specify 
impact-oriented standards for determining when discrimination in violation of 
Title VI has occurred. Unless Section 602 can be construed^ to per fait the 
Department to adopt regulations beyond the self-executing provisions of Section 
601, these regulations are likely invalid (see Bryan v. Koch , 1980). 



70 

/ 




* 

« 



.-Relying on Justice Stewart's concurrence in tab vl' Nichols , one can 

, construct an argument 'tbaf federal administrative authority under Section 602 

permits the adoption of regulations that would bar anions not ^themselves 

prohibited by the provisions of Section 601. In Lau,' Justice. Stewart^ -joined by 

the Chief Justice and Justice Blackmun, was skeptic^ whelher the San Francisco 

school board's failure to provide language assistance to non-English speaking 

Chinese students violated Section *601 bedLuse there was no showing of 

-intentional discrimination^ only a "laissez-faire attitude on the part of the" school 

administrators" (p. 370). Nevertheless, he voted to sustain the HEW guidelines 

that' mandated -affirmative remedial efforts -to assist linguistically deprived 
children. , % . ^ 

* ' • * 

Perhaps Latf qan_be construed in such a way as. to maintain its vitatftv 

- - . ^ % - \- 

despite the subsequent erojton in Bakke and Harris of the majority's premise that 
"((Discrimination is barred which has (a discriminatory) effect even though no 
purposeful design is present" (p. '568). By parsing the language of Section 601, it 

o t * t 

m, m '«y be possible to develop a rationale that would permit greater administrative 

flexibility under Section 602 provided that the regulation does not "go beyond the 

• * * 

. authority of $ 601" and is.reasonably related to its purpose^ (pT5Z.l).. 

- • ' 4 f ' Section 601 contains 4h'ree distinct prohibitions? It provides that "(n)o 

person^. . shall, on the grbund of race,* color, or national originv(l) be excluded " 

from participation in (2) be denied the benefits of, .or- (3) be subjected to 

discrimination under any^.prbgram or activity receiving Federal financial/' 

r «ssistaI\ce.! , The decisions in Washington and Arlington Heights hold that a racial 

classification can onlj^ be shovyn where a government -official intentionally 
« ' » "* * 

selected a particular,* course *of conduct .be.cfiuse of it? adverse -effects on a 

* / . • < ' •,• ' ; ' .'• '■" 

racially identifiable grpup. Transferring those donstitutional "holdings to a Title 

' - . ' ' - * x - : '\. ' :> ■ ■ . < S ■ 



VI context* Would necessitate ,a construction of the word "discrimination" in 

Section 601 thaUceords with this intent language of Washington and Arlington 

Hejghts. Thus, any notion of enforcing Section JW\*s principle of 

nondiscrimination must utilize" a purposeful discrimination criterion. ' 

Under the Constitutionygpvernment must not intentionally act so as to • 

stigmatize or otherwise .disadvantage a racial minority, but the ultimate 

consequences of racially "n/utral official conduct are not 'a source , of 

constitutional concern. Sectiln 601, however, specifies a concern with exclusion 

from participation in federally funHSSCprograms. Arguably, the 'exclusion fro'm 

participation arid denial of benefits jclauses in Section 601 can be interpreted" to 

allow administrative enforcement without a finding of intentional exclusion. 

That would not directly conflict, with Wasnirigton^ and Arlington Heights and 

would reconcile Lay with the subsequent rulings in Bakke and Harris . 

Underlthis reading of Seetion 601, a federal_enforcement*agency would be 

Authorized to adopt regulations under Section 6.02 to- combat the effective 

exclusion of an identifiable group of persons from participation in a federally 

financed program. E&enin-^the absence 'of intentional, discrimination, it is 

possible that a racially or ethnically identifiable group could be effectively 

excluded from participation in a program not beca'Use of a disadvantage imposed 

by action of government but by a condition that reasonably flows from racial or 

• - '"*•</'. . 
ethnic status. Th&Constitution's nondiscrimination provision idoes.not impose aft • 

** 

affirmative duty on government to provide a person with "the financial 

' • ^ ^ 

. resources" to obtain the "full range of protected choices" (Harris v. .McRae , ' 
1980, p. 4946). The reason- isthat while government cannot intentionally "place 
(obstacles in the path" of access to opportunity on prohibited grounds sueh as race 
or national origin, "it need not remove^those riotJts own creation" (p. 4946). 
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m a constitutional sense, then, the principle of governmental 
nondiscrimination - does not entail >an affirmative obligation to overcome 
obstacles to opportunity not^caused byLproper governmental conduct, even if 
those obstacles are related to one's protected status! As Justice- Stewart has 
explained, the Reason is that «<t)he calculus of effects, the manner in which K 
particular law reverberates -^^society, is a legislative and hot a judicial 
responsibility" (Personnel Adn^tinn v< r^. 1979> ; p m) m ' Seetion 
601, however, there ijurn explicit legislative concern with barriers to access to 
federally funded programs. Consistent with Justice Stewart's concurrency in 

I • j y, 

Lau, it is not m overly strained reading of Sections 601 an/ 602 to allow 
implementing regulation^ to combat exclusion from participation in federal 
programs where the barrier to participation, albeit not governmental* caused, is. 
reasonably attributable to onVs status as, a,member> a legally protected^. 
The inability of the non-Engfcsh^peak'ing Chinese students in- Lau to effectively 
participate in the publTsThool program is arguably the type of ^foreclosure of 
opportunity. that the federal government should be allowed to. prevent elen 
absent official discriminatory conduct. This is especially tru e since no denialVf 
a program benefit to innocent third parties was required and no conflict existed 
with the nondiscrimination language^ Sect** 601 (see Bakke, p. 304) (opinion 
• of Justice Powell). : J , ' 



J ™* ^"ction of Title VI would permit federal regulations under, 
Section 602 to require certain affirmative integrative steps on the part of 
recipients of federal funds, protfdedjtot theregulations were compatible with 
the intentional discrimination concept of Section 601 (as per Lau) and reasonably 
related to the other provisions of that seotfon. . Thus, for example, the ; 
Department may be able to Justi.fy the mandatory imposition o? procedural 
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affirmative action admissions prograips by" requiring such ^activities as 
recruitment at minority institutions or in minority communities, guidance and 
career counseling, and so forth, tof publicize and jnake federally funded programs 
more easily accessible to members of minority .groups. Mfcny of the non- . 
voluntary activities suggested in 45 C.FJi. Section 80.5(1) coiHd well be 

j 

mandated on this reading of Sections 601 and 602, Lau, Bakke , and .Harris . 

3. The prevailing opinion of Justice Powell in Bakke prohibits the use of . - . * 
rigid quotas and the f use of race as the sole criterion in admissions by a state* " 
university whiqh has never intentionally discriminated by race. Justice Powell 
rejectecMhe claim that state universities can use racial criteria in admissions 
under such circumstances to combat the effect of societal discrimination pr to 
increase th6 number pf minority professionals. The sole justification for use of 
racial criteria was' a stated interest in establishing a racially. Jielerogeneous 
learning environment tot students in its institutions of higher education. Even 
so, racial characteristics can only be used as a factor, not the sole factor, in 
admissions decision^ The system must be sufficiently flexible so tfiat all 

students effecti vely compete agai nst each other, and none are foreclosed from 

access to opportunity/ on the basis of race. 

, The Office of Civil Rights of HEW, under DaviddS. Tatel, issued a policy v \ 

• * 

p interpretation o^ the Bakke decision that seems to be* substantially in accord 
with the prevailing opinion of Justice Powell, gome caution is necessary, 
however, iince the BCwell view prevailed only because all eight other justices ^> 
disagreed, up in two different ^camps of four. The Brennan group would 
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have'ptermittwKhe setting aside of a fixed number of seats for qualified black 
applicants whereas* the Stevens group would hav§* construed Section 601 as a 
'mandate for. total race neutrality. Importantly, the decisions in Harris (ESAA)» 

> • •. t 

- » ■* 

9 ... ' ,yg 



V " 74 

andFuJJilove v. Klutsick suggest a broader array of federal affirmaSvVaction 
options under a new statutory authorization. 




f : This subsection is not designetlto map out the full array of program matic 
possibilities for f ederaT affirmative action, legislation iri the area of higher 
education. Instead, it is intended briefly to sketch out the parameters outlined * 
^ *y recent.Supreme Cour| decisions in Board of Education v. Harris, and Fullilove 
-v TKlutznick T ' J 

-.. Board of Education j. Harris. £ Harris, New York City was ruled foeligibje 
for 'federal financial assistance under the Emergency School Assistanee Act 
(ESAA). ESAA was enacted to provide federal financial assistance^ eliminate 
segregation and to encourage "the voluntary elimination, reduction, or 
prevention of minority group isolation- in public schools Ad to aid school ^ 
Children -in overcoming the educational disadvantages of minority group 
isolation." 20 U.S.C. S1601 (b). Section 706(dXl) made an educational agency 
ineligible if any practice it employed "results in the disproportionate demotion or 
A dismissal of instructional . . . personnel from minority groups jn conjunction with 
desegregation . . . .« Further, the statute made ineligible any agency that 
"otherwise engaged in discrimination based on race . . ..in/the . . . assignment of 

.employees . . . ." * ' 

• ■ 

New York City was declared ineligible for funds on the ground 'that it 
employed a pattern, of teacher assignment -that* had the effect of identifying 
schools on a racial basis "solely because of the (racial) composition of the 
facilities" 1 (p. 366). ^The issue in Harris was" whether ESAA authorized the 
withholding of funds" "when an applicant's faculty assignments, although not 

80 
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shown to amount to purposeful racial discrimination . . are not justified by 

* 

* V * — — 

educational needs" (p. 369). 

v JOstice Blackmun for the majority ^held that a racial impact standard was 
what Cohgrefcs intended with respect to teacher assignment policies. ESAA was 
designed to overcome de facto as well as' de jure segregation; it was concerned 
with tlte effects of racial isolation irrespective of the cause of that 
'circumstance. Consequently, according to the Court, federal financial' 
assistance ^vas aimed only at achieving diminution of existing racial separation. 
The Court therefore upheld HEW's ruling liiat New York City was ineligible for 
federal ESAA funds. , ^ • • * 

^ The Court in Harris was primarily concerned with Congressional intent. 

Having concluded that Congress' intended to promote integration, the court held 

* 

w 

that HEW's racial impact criterion was appropriate: 

(I)t would make no sense to allow a grant to a school 
, district that, although hot violating the Constitution, was . 

"maintaining a de facta segregated system. To treat as 
^ineligible only an applicant with a past or a conscious 
. present intent to perpetuate racial isolation would defeat 

the stated objective of ending de facto as well as de jure 

segregation, (p. 370) y/ % *~ 

Harris never questioned the constitutionality of ESAA as so construed. It 
clearly assumed that Congress could, if it chose, adopt a pro-integration policy 
as. a "basis of it? distribution of federal funds. * The constitutional issues were 



never addressed and, implicitly, must not have been deemejl substantial, even 
though the racial impact standard of HEW's implementation of ESAA required de 
facto districts to make race-conscious decisions to offset observed segregation. 
Although such race-conscious behavior might raise constitutional sensitivities, 
the Court did not explain why the issue was so. insubstantial; , The subsequent 

* * ' * mm * 

decision in FgUilove , although no opinion spoke for the ^ourt, did address these 
issues. " ' . 
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Fullilove v. Klutznick . .The Pullilov* case involved the minority business 



enterprise (MBE) provision of the Publib Works. Employment Act . of 1977. 

t .' . 

Section. 10^ (fX2) of the Act required W 10% of each grant be set aside and 

y : \ 
expended for MBE's, which were definedlas businesses at least 50% of which,* 

were owned by- minority group members. 3 ' 0 Two groups of three justices voted to 

*■ ** ♦ . 

uphold ttffe- NjBE provision.- 

• Justices Marshall, Brennan and Blackmun held to their Bakke positionWt 
if race-copious classifications do not stigmatize the^re -valid if tHey "serve 
important governmental objectives and are substantially related to achievement 
of« those objectives" (p.; 499%). The Marshall group found. that Congress had a 
"sound basis for excluding that minority-owned construction enterprises, though 
capable, qualified; an^ ready and willing to work, have received * a • 1 
disproportionately .^small amount. 6r pubbeT 'contracting .business because of 
continuing effects of past discrimination" (p. 499B)> .Remedying these ongoing 
effects was a "sufficiently important governmental interest to justifjUbe use of 
racial classifications" (p. 4998). Also, the*Marshall group found the {set aside" 
provision substantially related to' the 'achievement' of the remedial purpose (p. 
4999). /V / ' " 

The Marshall opinion wouldajjlow for considerable latitude in federal race- 
conscious programs" for remedying the pr'elent effects of prior discrimination in . '* 
. higher education. However, since the Marshall group dropped a member (Justice 
White) from its Bakke consensus, 'one must conclude that a program that Only 
satisfies the Marshall position will not' necessarily pass poiistitutional muster. 
Accordingly, "the other opinon, authored by ^hief Justice Burger and -joined by, 
Justices White ahd Powell, probably reflects ^he prevailing position in f uH^ove . 



• * * • 
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The Chief Justice aH^ged the' power of Congress under the commeVce 

clause and; the enforcement provisions oAhe Fourteenth Amendment. Under the ' . >: 

;- ' •. • . W -.- C ' ' ' > '• ' • 

commerce clause, the Chief Justice found that Congress had* a rational' basis; "to - 



. conclude that the subcontracting, practh»esj^p^prime contractors ^cduld ' * >' 

_ perpetuate , the prevailing- impyred\ access by minority businesses to public • ' . 

contracting opportunities, and -that this inequity has an effect on interstate • ' ' 
Commerce" (p. -4986). .Congress need -not' wait- for a violation of an anti- 

v * 4 , * ' . ' 

m discrimination law since 'it can act to > overcome the current effects df prior 
t NlUcf imihation jwhich -was hot unlawful. With respectoo private institutions of 

higW education, the commerce clause rationale would probably \serve as an ' *C " 

. 1 ' • ' . r- — S • 

/ ' adequate source of federal authority under Fullilove to justify a race-conscious 
• : ' * ^ . 

program^to overcome the effects of past discrimination, even if«nof unlawful. • * 

, ' « - ^ _S « ^ 

with respect to $r6curen>ent |>rfictices of state and lofial government, * 

* ^ ' * ^ * • - * '* 

Chief Justice Burger "focused on ' the Section 5 enforcement provision of the V . 

Fourteenth Amendment. Under Hatzenbach . v. jMorgan , it is enough that the '. 

Court can "perceive a basis" upon which Congress could "reasonably*predicate a ^. 

judgment" that "the provisions of a state statute "would discriminate in terrts of ' * ' 

access . . . to , the provisions or administration of governmental programs" (p. 

498?), In shorty Congress, can "reasonably determin^ that its legislation (is) an ' ^ 

appropriate method of .'attacking the" perpetuation of v prior purposeful ' ' 



discrimination" * even if ^the • specific practices outlawed', "might "have 
discrmiiMitory effete' only" jp.,.4917).* the MBE was a legitimate exercise of 
.power under Secy cA 5 because CortgreSs ..could, rationaUy^oitclude "that" 
" :: ~V~ L, '- tradi ?° nacJ Procurement practices, when applied, to minority businesses, could 
% perj>etuaMhe effects 6t priof diW^ina^ion nr (p. 4S87)/ V 

eric.:. •", • v -v 83 : — , 
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- The Section 5 analysis in FjOlilove supports the riding of Section 602 of 
Title VI suggested earlier. Moreover, with respect to any n o w proga.LaUo ^ 
. ; • inith^Pumjove clearly authorises federal legislation that ties federal fW 
for public institutions of higher education to the achievement of integrative - 
results, provided that a basis exists* concede that it .is aimed eliminating 
• the current effects and future perpetuation of, past discriniinatoryconduct. ' 
^ . ..If. Congress has a legitimate, source of a^hority V enact the^BE 
> ^ sions .^-either the comn^ce claused /seotionf of theTourJenih 

* A y A ™*> ^question remains whether* the means adopted /violate any" 
^ limitation on federal power contained in the Constitution: k ' . : ' ' . <;> 

>f ;*As a-threshold matter,"' the Chief Justip rejected the that V the 
remCdial ^ hteXtn can act "in a wholly W T blin»d« fashion" ip. J 

. 4988).'_Qourts have used racial -criteria in the reWd.es don^nd^ave \ 
' ' aPi>r ° Ved StatC ' l6gisl9ti0n — ~cial criteria if that is "reasonab^necesary '„ 
. to ^ur f compUance^with, federal law (p. 4988), 31 . Moreover, Confess has ■ 
special remedial authority to enforce equafprotection guarantees: ' * . " 

• '/ (It) not only may >duce voluntary action to assure * 
*\v S^i^. listing ' fede?al tuL 0 

V constitutional antidiscrimination provisions, .'bE also ' - 

• * ^laWf^f ?i aS a « thorit y t° declare ceriain condS * , . 
. unlawful, It may, as here, -authorize and induce state • • • • " 
. ■ . action to avoid such conduct, (p. 4989) - • • • .' , 

• ' ♦ • ' ',"•-.*: 

- ■ . , The fcct that some non-minority firms, which are innocent' of .any prior* 
? dtfcrImi nation, may beforeclose* contracting opportunities is not a bar to 
. cohgfessional remedial,legislation: "When effectuating a limbed properly • 

. tailored remedy to cure the defects of prior discrimination, suctfa 'sharing of trie ' " 
.btoden' by, innocent parties is not impermissible" (p. 4989) • " \ 
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The Chief Justice also rejected a claim that the MBf set aside was .* \ 
underihclusive in mat it aelined previous disadvantage by specifying- particular \ 



I 



I ' " racial >and ethnic groups for legal protection even though other such groups may 
■ ( have been disadvantaged&r discriminated against. Congress was not trying to 
; "give select' minority groups* preferred standing in the construction industry; 
1 ' ' but has embarked on a remedial program to place them on a more equitable 
footing with respect to public contracting opportunities" (p. 4989). Also, there 
4r* * was no. convincing evidence that equally worthy, groups have, been omitted from 
* ; : the Act's MBJE protection. ' 

Finally, the prevailing opinion rejected a claim that the MBE n ro vision v?ss • 

' v overinclusive because "it besiows a benefit on businesses' identified by racial or \- 

•\ • ' ■ . . * . . ■ " ' • 

^ • ethnic ^criteria which cannot -be. justified on the basis of competitive criteria or 

; -as, a remedy fyr the present effects of identifiedVior discrimination" (p. 4989). ', ~ 

Although the Chief Justice ultimately, rejected the claim, he .was "alert „ \ v to '• / ' 

-,.;*• the deleterious, effects of even benign racial or ethnic classifications when thev ■ 

• #r stray from narrow remedial justifications'? (p. 498jp). Such a provision is not valid \ \ '• 

• ! ; > unlej|r if&)> "provides a reasonable assuranceTOt application of racial or ethnic \ 

. • criteria will be^ limited to'laccomp^sbingthe remedial objectives Of Congress," • * 
vn" :, ,and (b) "misapplications, of the program*' will , be promptly, apd adequately 

• •«' 1 . . \ ; ' « ■ ■ , 

,. : > m remedied adniinfctfatively*' (pp. 4889-4990). The , Chief Justice emphasized .the * £ 

; * flexible fdm'inistriative provisions that permitted, exemption' and* waiver, and 

" " • • ' • - & • * & 

•C7> - .* wUefl. on Uiat- flexibility to assure i^tHhe programiimi b^ limhed to achieving ^ . 

• reTnediaj^oAls of Congress a^'th^misapplicaVions- of the racial, an/ ethnic v 1 ' 

• • criteria can be^ remedied", (p.^O).. 6e klso stressed th|tt the MBE program-was %£," 

• s •£ . .* ^ Ilo t project, ,app>opriately limited Mn extent- and dlffatipn^ and' subject to \ 
' >f » re*^essment and reevaiuatton by : the* CoDgress^pri.or'-to ahy extension or 

> reenactment^(p. ,4990). : . 1 ' 
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v . " • The analysis' in the Chief .Justice's opinion in Fullilove suggests' that 

, 1 . Congress has considerable latitude i n flttaohin g^o nditions to its Sp e nd i ng 
_/ • programs that would eliminate the current effects and the future per^tuation of ; ^ 

past Worimination, even absent a binding that earlier discrimination was : 
^ , _ unlawful. Although Washington and Arlington Heights - require a/showing of ' 
"~ ^urpo^etul-discrimination under equal protection, Fullilove and JCatzenbach v. 

act to stop current practices that only Have a 
. , • discriminatory effect. That is, under Section 5 Congress can do more than 
, .. P^ibit Purposeful diseriminationrit^discourag'e 

. ' discriminatory impact pertetuating the effects of past' discrimination" (p. %9M). 
, ... V* ve limits t0 congressional authority, however, even4nder Fullilove. 

For*example> it. is noteworthy -that only the' allocation of a relatively. Small f 



amount 



of federal 



funds was»at-atake. The totil 



eclo^e^ ofjg portun 
innocent third parties was,> in the- context of the total national market, 
^ in l mis ' provision* was P f short duration and part of a public works. program 
^explicitly designed to put to 




> put to work the un-land' underemployed, a large/segment of* 
, whom" are. members of minority groups. The threat to oftiferLeore values was 
minimized because of the administrative [flexibility. - V ' -^~ J 
• /.Nevertheless, the. decision "does permit the Department, if it should choose 
to pursue' a policy of racV-conscious remedies, designed .to offset ttoreff ects of 
past dtocwroination^to formulate for congressional approval* a "program P f 
Explicitly race-bas^d <^eriaUimfd at promoting .integratilon. Arguably, even ■ 
the quota provisions struck down in the Bakke case co%ld be imposed by a deaa - 
tegisla'tive *tatem«ht from Congress in . its Section 5 enforcement ~t^r 
, -Ap>ar6nU y , wveralmembeM.of the Cfcurt are willing 
- v to Ccflgr^# Judgment;in enacting race-conscious- remedial legislation than to 
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ons by a state agenqy:^ "(W)e are bound 'to approach our task with. 



appropriate dejerence to tne Congress, a coequal branch charged by the 
v ConSttfutftn wiOv tne power to «provide for the general Welfare . and. 'to 
enforce by appropriate legislation' the equal protection guarantees of^the 
• '*FoJjrteenth<Amendn>ent w XR,. 4986; see^ajso p. 4990). Yet, despiterthis deference, 
the. prevailing opinion recognizes that the Court must' give "close\examination" 
4 to a "program that employs racial op ethnic criteria, even in a remedial context" 
. (p.- 4986). That opinion continues:' • / . " \ 

Congress must proceed only* with programs narrowly 
* tailored to 'achieve its objectives, subject to continuing 
evaluation and reassessment; ..administration of the 
programs must be vigilant and flexible; and, when such a 
program pomes under judicial review, courts must be " 
. satisfied that the legislative objectives and projected 
- , . • administration • give reasonable assurance that the ■ • * 

\ pitogram will function within constitutional limitations. 
\ C (p.4990) 



Fullilove pertainly seems; to provide considerable flexibility for race-conscious 
remedial group programs, yet the .continued lack ofscpnsensus makes define 
^^predlctions^ problematic. . Attention to the Burggr approachw7lTprobabiy be 
• most jjseful in -devising a xace-conscious program,, if, .on policy grounds, the 
j \Depattmeht should choose ttf use 1 federal funds ^/an inducement for increased 
integration or as a vehicle for enhancing the stature y? identifiabjy black 



institutions that suffer .an ongoing harn) fi^om' prior race discrimination. 
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NOTES 



; r 

, A For example, see New Orleans City Park Improvement Association v. 
Petieg t r(m8)y ^ayte Tr rBrowo~er (I9567r 
Florida ex rel. Hawkins v. Board of Control! 



;ity rarK improvement Association v. 
Holmes ; v rvhy of ^tlaiita" trefo),nand 
>1 (1§56). See also Wechsler (1959). 



. See for example,' Coleman, Campbell,! Hobston, McPartland, Mood, 
Weinfeld, and York (1966). . J • . ^ 

* 1 '\" - ■" * 

*See MilliKen v. Bradley (1977): *JThus the Court has consistently held that 

. t the Constitution is n$ violated by racial imbalance in the schools .... An. order 

contemplating the 'substantive constitutional right (to a) particular degree of 

racial balance or mixing' is therefore infirm as a matter of law." (p. 280, note 14)^ 

4 See Estes v. Metropolitan Branches of. Dallas.NAACP (1^80)^ 
\ ~ ■ . ' . • 

See Yudof (1973) discussing- a "universalist -principle" that a just society 
\ must be an integrated society. See also Fiss,(1965^and Goodman (1972); 

■« * r- 

^ * In the teacher employment context, this assumption is clearly expressed 
^ a factor in Title VII litigation (see Hazelwood School District v. United States 
(1977). The Supreme Court in Hazelwood , quoting from la^jfnational 



Brotherhood of Teamsters v. United Spates (1977, p. 340, note 2(6, stated: 

• \ < 

(A)bsent explanation, it is 'ordinarily to be expected that. 

nondiscriminatory hiripg practices willin time result jn a 

work force more or less representative of the racfaj and 

ethnic composition of the. population in the community 

..from which employees are hired* Evidence of longlasting - 

and gross disparity between the composition of a work' 

force *and that ot the generajl population thus may. be 

significant even though Section 703(j) makes clear . that 

Title VII imposes no requirement" that a work force mirror 

the general populationfs\p., 307). > / 

See Pasadena^City Bortjl *>f Education v. Spangler (1976), mt r 



. it 



* (A n 



"Compare Lee v: Macon Coy ty Board of Education '(1970), involving traW 
schools and junlorcolleges. with Alabamagtate reachers'Association v. Alabama 
Public School i .and College Authority ufc$), involving 4-year, degree grafting 
extension Of Auburn University. * .* 

y Se e Geier Universi'ty of Tennessee (l|79) with respect to the. merger of 
TStt ano 'PTN ahd llichgdson' v., Blanton (1979) noting satisfactory progress 
tp#ard_desegfegation at, Tennessee's Institutions, ojf pastsecondpry education, 
"exclusive of TSU.; • \ « ' -\ : ,\|-.^ / * ' ' ' J ,\ 



.r 



£RIC 



Ji 



4 

'I ■ 



_/ . — : ^ ^5 



10 lee NQte, Yale Lay? Journal (1970). 



TI 



Allocation of programs was suggested as a possible remedy b y the cou rt . 
eier, but was resisted bv-UTN. J J — I 

* * • • * 

12 ' ° 

Se^t Note, Vanderbilt Leiw Review (1980), ^ 

■ • j 



3 • • «•* . " 

See Board of Public Instruction of Taylor County v. Finch (1969). 



mmmmT?'*/?! exa , m P le » Malta: .». . . (S)ince the equal protection clause only ' 
E? ♦"#VoiS nt i«? ^crimination, . , . Lau is apparently overruled on this 
point" (1980, p. 345). See also . LesmcH (19791T 

15 ' _ < 1 

Findings i are i citeTin Adams v. Richards6n (1972). ; 

16 j T 

Maryland pursued independent litigation (Mandel v. United States 
Department of Health. Education arid Welfare, 1976), and !nt« - 
negotiations Wjth Pennsyl^nia (Adams v. Califano . 1977). . " * 

1? While HEW^ci(ed Norris and Geier in further support of its position it did 
not mention the A^RA ruling. — * 

.* * - 

/18 * 
separably 6 ' ^ affirmative action after - Bakke wil1 be considered 



19, 



See Maridel (1976). - • '> 

20 * ' **n 

Accord, see Mandel (1976, pf>» 556-561). 



X ♦ T?" the .Postsecondary context, it Is arguable that. Adams held that 
•statewide systems of flostsecondary education constitute a single/ "poArram rt ' 
However, the Court did not purport to address that issue directly. , . ■ 

22 • / ■ ' * |* 

'■ . : Th * evasiveness of HEW's desegregation requirements may be explained 

^by. departmental hesisfancy to risk failure of its specific mandates/ In a 
memorandum of November, W69, from Martin Gerryf to the then-director of 

i PCR, Gerry stated: "OH would seem prudent to place the burden for developing 

'llfi ill^.??! 6, ^u we make ^ eific f u &*Mons we are as a practical • 
» matter *tu!K with them, whether they 'work' ok not" (Mandel, p. 551, note ilh 

r 23 • **' ■ ' * • " ' ' 

j « _ See generally, Note,- ?Yale Law Journal (19701 pp. 673-678). 

''. H. tl.' : - " • * • 

■ l See qeier v. University of Tennessee (l-979i dp. 1068-107jl). . - } ' 



! 



25, 
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.This decision upheld Tennessee's overall statewide postsecondary 
education desegregation plan without any such "priority consideration" provisos.- 



-26 



4. 



See Geier v. University, of Tennessee (1979, p. 1068). 



27 



Accord, see ASTA (p^O). 



28 



58510). 



See Title VI Policy Interpretation (Federal Register, vol. 44, 1979, p. ■■ 



4 

/ 



29 

• * ^ JSSggg , of Arlington Heights v. Metropolita n Housing Development 
?eCTex (l6? 9 p g^j^^D v- Payjs (19 74), and Personnel AdministratoF v: . 

' SO*..*' ^ ^ 

Mino rity group members a ce described as "ftitigppg 0 f the United States 

; * 2^*™ ^^1^ Spanish-speaking^prientals, Indians, t Eskimos, and Aleuts" (p. 

i 

*w"**/,mu vuucu ucwiMi urbanizations v. uarev (1977. 
pp.. 147-165, 180-187). °5 * * , • 

32 •* ' ) 

= V?* concurring opinion Of Justice, Powell and the dissentinAopininn nf 

— - justice Stevens, are also worthy of attention because th6y reflect .3 flexibility 

and an openness. Their decisions in these kinds of cases are likely 'to turn on 

specific circumstances. ' • 
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